
period. Between 1945 and the late 1960s massive 
labor immigration took place, strengthening the 
country’s industrial workforce with Italians, Turks, 
Moroccans, and Tunisians; this was followed by 
a process of family and marriage immigration 
from the 1970s onwards (Foblets & Overbeeke,  
2004).

Due in large part to these processes, Islam is 
presently the second-largest religion in terms of 
adherents, which are estimated to number between 
400,000 and 900,000 (amounting to between 3.5% 
and 8% of the population).

The presence of Islam, and (fear of) radical  
Islam in particular, is an important issue in pub-
lic and political debates in Belgium, giving rise to 
a significant number of repressive and restrictive 
policy initiatives and legal measures (see “Religion 
in Criminal Law and Other Public Regulations”, 
below).

The remaining religious and belief groups are 
significantly smaller in size than Catholics and  
Muslims, though exact numbers are again impos-
sible to come by. The number of Protestants is esti-
mated at 80,000 to 110,000 (around 1%). Jews and 
Orthodox are believed to range between 30,000  
and 50,000 each. Most Jews live in Antwerp and 
Brussels. Many of those living in Antwerp belong 
to a variety of Hasidic groups. They have extensive 
networks of synagogues, shops, schools, and orga-
nizations. The Orthodox minority mostly includes 
(descendants of) Greek, Romanian, Bulgarian, 
Ukrainian, and Russian migrants.

Other religious minorities, smaller still, include 
Jehovah’s Witnesses, Anglicans, Mormons, other 
Christian congregations, Buddhists, Hindus, Sikhs, 
Hare Krishnas, Jains, and Scientologists.

Even more so than with regard to religious 
groups, the total number of (active) non-believers 
is a matter of fierce debate. Representatives of offi-
cial movements of non-believers estimate their own 
number at 1.5 million. According to the government, 
however, there are only 350,000, 110,000 of whom 
consider themselves part of organized secular 
humanism or laïcité.

Finally, a significant portion of Belgian soci-
ety, ranging between 25 and 35%, regards itself as 
non-affiliated to any religion, without considering 
themselves non-believers or atheists.

I. Social Facts

Belgium is characterized by a rich diversity in reli-
gions and beliefs. This has not always been the case. 
Due to a variety of reasons Belgium used to be a 
predominantly Roman Catholic country. In the 
National Census of 1846, for instance, no less than 
99% of the population registered their religious 
adherence as Roman Catholic (Loobuyck & Torfs, 
2010). Even the physical and architectural landscape 
bears the imprint of this strong Catholic presence: 
cities and towns have numerous churches, one of 
which usually designates the absolute center (a fact 
reflected in the saying “to keep the church in the 
middle”).

However, ever since the 1960s the combined 
forces of secularization and immigration have dras-
tically altered this former state of affairs: the num-
ber of Catholics has steadily decreased, and church 
attendance has entered into a free-fall, while the 
presence of “new” religions has increased, due to 
migration patterns.

Religious adherence is no longer officially regis-
tered; the 1846 census was the last one to include 
it (for privacy reasons it was henceforth excluded).  
As such, reliable statistics are notoriously difficult  
to come by and estimates of the relative and abso-
lute sizes of religious groups vary widely, and are 
often based on questionable and mutually contra-
dictory sources (Christians & Overbeeke, 2014).

Bearing that in mind, it is currently estimated 
that between 50 to 60% of the population belongs 
to the Roman Catholic Church. With a total popula-
tion of a little over 11 million, this would amount to 
5.5 million to 6.6 million adherents. The vast major-
ity of these, however, are not active practitioners. 
For instance, only about 8 to 15% of people who 
self-identify as Catholic regularly attend Sunday 
mass. Socially, Catholicism does retain significance 
in major life events. A relatively high number of 
children are baptized, about half of the population 
still opts for a religious marriage, and many funerals 
include religious services. Furthermore, and strik-
ingly, in primary and secondary education Catho-
lic schools remain responsible for the education of 
between 60 and 70% of the school-going population 
(Torfs, 2011, 63).

Muslims have been present in Belgium in sig-
nificant numbers only since the post-World War II  

Belgium



30	 Belgium

II. Historical Background

A. Prequel: “Belgium” avant la lettre
Christianity arrived early on in the region that is 
currently Belgium. The region soon became home 
to thriving monasteries that contributed to its eco-
nomic and cultural development.

During the Ancien Régime, Catholicism became 
the region’s established religion (after the 1648 
Peace of Westphalia). The privileges this gave rise to, 
on the part of the Catholic clergy, were attempted to 
be curtailed during the Austrian Habsburg period, 
by the Holy Roman Emperor Joseph II (1741–1790), 
in his efforts to modernize the traditional Catholic 
Church and to introduce (some degree of) religious 
freedom, through his Edict of Tolerance of 1781. 
Joseph II’s efforts in this regard met with vehement 
resistance, and led to the Brabant Revolution of 
1789, resulting in the temporary establishment of 
the United States of Belgium in 1790 (Loobuyck & 
Torfs, 2009).

Shortly after the suppression of this revolt by the 
Austrians, annexation to France followed in 1795. In 
the wake of the French Revolution, religious orders 
were dissolved, privileges abolished, and many 
churches were confiscated and sold. Napoleon 
Bonaparte, upon seizing power in 1799, reopened 
the churches to the public, and restored Catholicism 
to a privileged position in his “Concordat” of 1801.

In 1815 the region that is currently Belgium  
split off from the French Empire, along with what  
are now the Netherlands and Luxembourg, to 
form the United Kingdom of the Netherlands. This 
regime, led by the Protestant King William I, pro-
vided a significant degree of religious tolerance 
on paper, guaranteeing freedom of religion and 
equality of religious communities in the constitu-
tion. However, King William himself was inclined 
to interfere intensively with the religious life of his 
subjects (as with other aspects); in practice, church 
and state were not separate (Adams & Overbeeke, 
2008, 2).

Geographically, the kingdom’s north was mostly 
Protestant, while the south was predominantly 
Catholic. The south objected to William’s rule: the 
Catholics saw their influence, and privileges, declin-
ing, while the anticlerical liberals were disgruntled 
with the meddlesome northern king for other rea-
sons. Together they forged what went into history 
as the “monstrous” or “unholy alliance” (Monsterver-
bond), resulting in the 1830 Belgian Revolution 
(Witte, 2006).

B. Belgium
Once independent, Belgium drafted one of Europe’s 
most liberal constitutions, partially as a (negative) 
response to the preceding regimes (Torfs, 2005a). 
The Belgian constitution established a regime of 
exceptionally far-reaching freedoms, including 
freedom of religion, worship, association, educa-
tion, speech, and the press (Vrielink, 2010), and 
introduced a system of financial state support  
for religions present in the country (Christians & 
Overbeeke, 2014).

While the liberals and Catholics were brought 
together in their resistance against the Dutch  
king and his policies, their differences were again 
brought to the fore once Belgium became an inde-
pendent political construction. Their mutual oppo-
sition led to enduring struggles over issues related 
to church and state relationships, leading to a 
strong “pillarization” of society along religious and 
ideological lines in the 20th century: trade unions, 
schools, political parties, health services, youth 
organizations, cultural associations, newspapers, 
and schools were all (a)religiously fragmented.

Among the several pillars, the Catholic one was 
most dominant. For virtually the entire second 
half of the 20th century, for instance, the Christian 
(-Democratic) party was considered a necessary and 
inescapable partner in government coalitions.

Secularization diminished the Christian Demo-
crats’ dominance (as well as that of its pillar), at  
once rendering it unable to oppose liberal legisla-
tion on traditionally sensitive issues like abortion, 
euthanasia, and same-sex marriage. Increasingly, 
moreover, the party’s own positions on these issues 
became far less radical than those that the Catho-
lic Church espouses: the link between the Church 
and the Christian Democrats has gradually weak-
ened. Influence of church leaders became less pro-
nounced, and presently is marginal to non-existent.

Many “pillarized” organizations and institutions 
persist to this day. Most have, however, become 
much more open to “outsiders”, with labels like 
“Catholic”, “liberal”, or “socialist” having become 
sociological rather than ideological (Loobuyck & 
Torfs, 2009). Perhaps nowhere is this more pro-
nounced than in the school system. While roughly 
60% of all students in secondary education go to 
Catholic schools, the religious character of most 
of these schools has moved to the background (see 
“Education”, below).

Two developments that have notably impacted 
national policies and legal frameworks concerning  
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religious freedom, especially since the late 20th 
century, are supra-national institutions and law 
on the one hand (of the European Union and the 
Council of Europe in particular), and the ongoing 
devolution of the former Belgian unitary state into a  
(con)federal one (bringing about some differences 
in religion and state relationships between the  
federated entities). Aside from the federal level,  
the Belgian State comprises three communities  
(the Flemish Community, the French-speaking 
Community, and the German-speaking Commu-
nity), three regions (the Brussels-Capital Region 
(Brussels), the Flemish Region (Flanders), and the 
Walloon Region (Wallonia)), and four language 
areas (the Dutch language area, the French language 
area, the German language area, and the bilingual 
Brussels-Capital area).

III. Legal Sources and Basic 
Approaches to Religion and Belief

A. Constitution
The original 1831 Constitution has been amended 
on many occasions, but the core rights and princi-
ples governing state and church, and granting reli-
gious (and closely associated) rights, have largely 
remained as they were. The Belgian Constitution 
explicitly mentions “religion” in two distinct titles: 
the one on fundamental rights (Title II), and that on 
finances (Title V).

1. Fundamental Rights
Firstly, Title II, on “Belgians and Their Rights”, con-
tains at least four articles relevant to the freedom of 
religion, guaranteeing full religious freedom on both 
the individual and the collective level.

Freedom of worship and its free and public prac-
tice are guaranteed under Article 19 of the consti-
tution, with the (sole) exception of allowing the 
punishment of criminal offenses committed in the 
exercise of said freedoms.

The corollary of Article 19 is contained in Article 
20: no person can be forced or obliged to contribute 
in any way in the acts of worship or rites of any reli-
gion or to respect its days of rest/worship.

Article 21 section 1 stresses that the State has no 
right

1.	� to intervene in either the appointment or 
installation of ministers of any religion, 

2.	� to forbid ministers from corresponding with 
their superiors, or 

3.	 to publish the acts of these superiors. 

Regarding the latter, Article 21 points out that 
such publications are, however, subject to the ordi-
nary rules of liability concerning the use of the press 
and publishing. Article 21 is generally interpreted 
as an affirmation of the freedom of internal ecclesi-
astical organization. At the same time, the Article’s  
second section contains an exception to this prin-
ciple by providing that civil marriage must always  
precede the religious marriage ceremony, apart  
from exceptions that may be established by law  
(see “Religion and Family Matters”, below).

A final article in Title II that merits brief men-
tion here is Article 24, on the freedom of education 
and educational rights. Important amendments 
were introduced to this article in 1988 concerning 
the religious rights of parents, including a right to 
be offered denominational religious education. For 
more specific information on (religious) education, 
see “Education”, below.

2. Finances
Aside from articles on fundamental rights, religion 
is also mentioned in Title V on finances. More spe-
cifically, Article 181 § 1 in Title V provides that the 
salaries and pensions of ministers of religion are 
borne by the State. (State support for religion is also 
visible in the educational field, as religious schools 
are subsidized, and religious education in primary 
and secondary education is state financed.)

While Article 181 § 1 has remained unchanged 
since 1831, the Article’s second paragraph was 
introduced only in 1993. It extends the same finan-
cial privileges to non-religious beliefs as well. This 
arrangement created a constitutional basis for the 
expansion of state support for secular-humanist 
institutions (Overbeeke, 2011).

B. Recognized Religions
The constitutional system of state support for 
religions and non-religious beliefs self-evidently 
requires identification of those religions and beliefs 
that are eligible for financing. In others words, Bel-
gium has a system of recognized religions (see “The 
Legal Status of Religious Communities”, below).

C. Separation of Church and State/ 
Neutrality
It is not unusual for the term “separation of church 
and state” to be used as a description to sum up the 
relationship between the two bodies or spheres. 
However, the separation of church and state in 
Belgium is not a strict or full separation, as can be 
inferred from the rather central place that reli-
gion holds in the country’s constitution (Art. 181 
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in particular). The State promotes the free devel-
opment of religious activities (ideally) without 
interference with their independence. Some refer 
to this as “positive neutrality” or “active pluralism” 
(Loobuyck & Torfs, 2010 and De Groof, 1964, 312). 
Others speak of the “mutual independence” of  
Church and State (Errera, 1918, 87; Laurent, 1862, 351; 
and Torfs, 2005a).

More generally, in the relationship between 
church(es) and the State, the neutrality of the State 
is considered an important constitutional principle, 
albeit not explicitly laid down in the constitution 
itself (Velaers & Foblets, 2010). The Belgian Coun-
cil of State (the country’s highest administrative 
court and advisory body) considers the principle 
to be intimately associated with the principle of 
non-discrimination and equality, particularly on 
religious grounds (Council of State, 20 May 2008,  
no. 44.521/AG). Neutrality implies that the State 
itself does not adhere to or identify with any one 
religion in particular. This means, among many 
other things, that religious symbols (such as cruci-
fixes) in public buildings and courts are forbidden, 
except in cases in which they are part of the (histori-
cal) architecture. More generally, neutrality entails 
that the state ought also to refrain from interpreting 
religious rules and practices (see “(Legal) Concept of 
Religion”, below).

D. (Legal) Concept of Religion
Belgian courts often employ the concepts of religion 
and religious rules or prescripts, but their precise 
content remains mostly un(der)defined, and pur-
posely so. In Belgium, as many other countries, the 
separation of church and state (see “Separation of 
Church and State/Neutrality”, above) and the core 
of religious freedom itself are believed to require 
restraint on the part of courts and authorities in 
assessing what may or may not constitute a religion 
or a religious prescript (Supreme Court (Cour de  
Cassation or Hof van Cassatie), 7 Nov. 1834, Pas., 
I, 332). When assessing whether a “religion” is  
involved, judges are assumed to first base their  
judgments on the subjective claims of believers, 
and secondly on external aspects such as the exis-
tence of houses of worship, prayer texts, or ritual 
acts. Only when this does not yield sufficient clar-
ity, a certain amount of analysis of what is contained 
within the movement may be deemed necessary  
(Torfs, 2005a, 6 and Vrielink, 2013b).

Formerly, this analysis used to be less reticent:  
up to the middle of the 20th century for instance 
(some) jurisprudence took the view that for some-

thing to be (legally) regarded as a religion, a prac-
tice focused on a deity was required (e.g. Court of 
Appeal of Liège, 21 Nov. 1949, Pas. 1950, II, 57). Under 
the influence of ongoing “multi-culturalization”, 
this somewhat ethnocentric approach, which  
would exclude for instance some schools of  
Buddhism (Torfs, 2005b), has increasingly been 
abandoned.

These days, Belgian courts either employ abstract 
general criteria to determine what constitutes a 
religion (much like the Strasbourg institutions do, 
by requiring that beliefs “attain a certain level of 
cogency, seriousness, cohesion and importance”, 
in order to qualify for protection under ECHR  
Article 9) or—increasingly—simply start from the 
assumption of an interference with the freedom 
of religion, subsequently assessing the legitimacy 
of this interference, avoiding the question of what 
constitutes a religion altogether; though the lat-
ter approach raises problems of its own (Vrielink, 
2013b).

IV. Individual Freedom of Religion or 
Belief

Belgium was founded, to a large extent, on a desire 
for greater freedom of religion, education, associa-
tion, press, and speech (see “Historical Background”, 
above). The very first decrees that the revolutionary 
Provisional Government promulgated were related 
to these very liberties, and served to guarantee  
a far-reaching freedom, while at the same time 
explicitly abolishing any and all limitations that had 
previously been in force.

In the early liberal view, individual freedom of 
religion was considered a species or aspect of the 
freedom of conscience (Vrielink, 2010), and it came 
to be guaranteed by what is currently Article 19 of 
the constitution. The constitutional protection 
regime, on paper, seems a purely formal one: reli-
gious liberty is guaranteed, and “preventive mea-
sures” are prohibited (see “Preventive Measures/
Prior Restraints”, below), but the article does allow 
for the punishment of any criminal offenses com-
mitted while exercising said freedom (neglecting 
to formulate any substantive criteria these crimi-
nal offenses ought to respect, so seemingly with no 
holds barred).

This needs to be nuanced in at least two regards 
though. From the outset, it was understood that the 
“spirit” of the constitution did entail certain sub-
stantive requirements to be fulfilled in order for a 
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limitation to the freedom of expression or religion to 
be considered legitimate. More specifically, limita-
tions that are “vague” or imprecise, or that amount 
to restrictions on the mere (doctrinal) contents 
of religions, are considered to be at odds with the 
constitution. Moreover, even while penal law may 
be used to restrict religious liberty, any form of bal-
ancing in concreto with religious freedom (and other 
fundamental rights) remains untouched (Torfs, 
2005b, 641; for illustrations, see “Religion in Criminal 
Law and Other Public Regulations”, below).

The formal requirement must be nuanced in 
another sense as well: in reality, it is not only formal 
criminal law that may limit the freedom of religion. 
Limitations can, in many cases, also be introduced 
by means of other measures, such as administrative 
ones, and in the private context other types of regu-
lations may do so as well.

In addition to the constitution, the European 
Convention on Human Rights (ECHR) and the case 
law of the Strasbourg institutions are essential when 
it comes to understanding religious freedom in Bel-
gium. The (substantive) protection (regime) offered 
by ECHR Article 9 is applied cumulatively with the 
requirements flowing from the constitution.

A. Activities Protected
Individual freedom of religion, in Belgium, pro-
tects the freedom of conscience and religion in its 
two classic dimensions, the forum internum and 
the forum externum. The former is considered to be 
absolute, providing an inner freedom to believe any 
belief of one’s choice (or not to believe anything). 
Likewise, it includes the right to change one’s (non-)
belief.

Concerning the forum externum, religious liberty 
in Belgium protects a whole range of expressions 
or manifestations of inner religious convictions in 
both the public and the private spheres. It includes 
the right to practice one’s belief (undisturbed, alone 
or in a group), to give voice to one’s belief, to spread 
it, and to proselytize.

Importantly, there is no right not to be confronted 
with religion—that is, as long as such (public) con-
frontations do not result in individuals being forced 
or obliged to follow or contribute to acts of wor-
ship or rites of any religion, as prohibited by Article 
20 of the constitution (see “Fundamental Rights”, 
above) as well as by criminal provisions (see “Reli-
gion in Criminal Law and Other Public Regulations”, 
below).

Article 20 basically sought to provide protec-
tion against too dominant a position of the Roman 
Catholic Church. Case law, however, is not quick to 

find an “unconstitutional” level of confrontation or 
force. The Supreme Court, for instance, ruled that 
the obligatory presence of military personnel during 
the annual Te Deum on the country’s national day, 
during which, moreover, these troops have to salute 
invited dignitaries (including religious leaders),  
did not violate the constitution (Supreme Court,  
18 June 1923).

B. Limitations to Freedom of Religion or 
Belief
Concerning limitations to freedom of religion too, 
the conditions in the constitution and the ECHR 
are applied cumulatively. This firstly means that 
preventive measures are prohibited virtually abso-
lutely. Secondly, concerning the assessment of other 
limitations, the classic structure provided by the 
ECHR’s proportionality test is usually adhered to.

1. Preventive Measures/Prior Restraints
Public authorities in Belgium are, generally speak-
ing, not authorized to take preventive measures that 
a priori limit any of the constitutional liberties; this 
includes—in addition to the freedoms of expres-
sion, the press, association, and education—the 
right to freedom of religion. “Prevention” in this  
context would mean submitting (religious) expres-
sions, as part of the forum externum, to prior 
restraints or authorization. To allow this would run 
counter to both the text and the spirit of the consti-
tution (Velaers & Foblets, 2014).

As such, the organization of a religious meeting 
in a place of worship can, under Belgian law, not be 
subject to obtaining a prior authorization from the 
local public authorities.

Things are more nuanced where it concerns gath-
erings outdoors, in public. In that context, Article  
19 must be read in conjunction with Article 26 of  
the constitution (freedom of association). This  
Article’s first section provides that “Belgians have 
the right to gather peaceably and without arms, 
in accordance with the laws that can regulate 
the exercise of this right, without submitting it to 
prior authorization.” Its second section, however,  
provides that the preceding section “does not apply 
to open air meetings, which are entirely subject to 
police regulations”. Outdoor religious manifesta-
tions can therefore be prohibited by local authori-
ties (Velaers & Foblets, 2014). However, even in 
those cases, convincing, in concreto considerations 
of public order need to be advanced if the authori-
ties are not to violate the freedom of religion and 
belief (see “Other Limitations”, below).
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2. Other Limitations
Limitations other than prior restraints are dealt 
with less categorically, and are typically subjected 
to the proportionality test that the European Court 
of Human Rights (ECtHR) performs in the context 
of limitations of ECHR Article 9 (and other rights).

As such, any restriction must be authorized or 
prescribed by law, has to pursue one of the legiti-
mate aims provided for in Article 9 § 2 (public safety; 
the protection of public order, health, or morals; or 
the protection of the rights and freedoms of others), 
and be necessary in a democratic society (requiring 
a pressing social need, and that the means employed 
were reasonably proportionate to achieving that 
need).

V. The Legal Status of Religious 
Communities

While the Belgian Constitution and the principle of 
neutrality posit a theoretical equality between reli-
gions, one cannot get around the fact that in prac-
tice differences in treatment remain. In part the very 
system itself provides for this: as mentioned, Bel-
gium has a system of official recognition of religious 
communities by, or by virtue of, law.

A. Recognized Religions and Beliefs
The main basis for recognition is the social value  
of the religion as a service to the population. Con-
crete criteria that are employed for recognition 
include that the religious group must: be consider-
ably large, well-structured and organized, and estab-
lished in the country for a sufficiently long period of 
time; represent a certain social interest and impor-
tance; and not constitute a threat to social or public 
order (Torfs, 2005a and Christians, 1998). Strikingly, 
these (policy) criteria have no basis in formal legisla-
tion or in the constitution.

Presently, Belgium recognizes and subsidizes 
six religions and one non-religious belief: Roman 
Catholicism, Protestantism, Judaism, Anglican-
ism, Islam, Orthodoxy, and the (secular) Humanist 
movement (or organized laïcité). Roman Catholi-
cism and Protestantism were financed from the out-
set. Judaism and Anglicanism followed suit in 1831 
and 1835 respectively. It was not until the end of the 
20th century, in 1974 and 1985, that Islam and Ortho-
doxy were recognized. Finally, and as mentioned, a 
constitutional amendment in 1993 ensured (full) 
recognition of the secular Humanist movement 

(see “Legal Sources and Basic Approaches to Reli-
gion and Belief”, above), which probably postponed 
a fundamental debate on the support system (Chris-
tians & Overbeeke, 2014).

Since the turn of the century, a union of Buddhist 
organizations has been seeking to be recognized 
as well. Though this request has not resulted in a 
full formal recognition yet, things are progressing 
in that direction (Franken & Loobuyck, 2012, 17). 
Already, the Belgian State is providing funding to 
the Buddhist applicants in order to enable them to 
fulfill the structural requirements for recognition 
(Overbeeke, 2011 and Velaers & Foblets, 2014).

Of the six recognized religions, Roman Catholi-
cism is the most important one by virtue of sheer 
numbers (see “Social Facts”, above). Though this has 
not resulted in the religion having a privileged posi-
tion de iure, de facto things look differently.

Firstly, the legal status of religions in Belgian 
law quite clearly finds its source of inspiration in 
the structure and functioning of the Roman Cath-
olic Church. This is evidenced for instance in the 
above-mentioned criteria that are employed for rec-
ognition, which are strongly modeled upon charac-
teristics of Catholicism. Relatedly, the criteria have 
been critiqued for being discriminatory, by scholars 
(e.g. Sägesser & De Coorebyter, 2000) as well as by 
international organizations like the Human Rights 
Commission (1998). Another related example is the 
following: in order to be able to make actual claims 
for state payment of religious ministers, a hierarchi-
cally structured religious community is required 
(with a governing body), which, moreover, works 
on a territorial basis. The Catholic Church obviously 
fulfills these requirements, but this is not as clear 
for the Islamic faith. As a result Islamic clergy had 
not been in the State’s pay until 2007, despite Islam 
having been recognized since 1974 (Overbeeke, 2011 
and Loobuyck & Meier, 2014). Effective recognition 
of mosques, likewise, took a significant amount of 
time.

Additionally, the Roman Catholic Church plays 
a significantly larger role than other religions when 
it comes to public expressions of faith. Belgium’s 
National Day (21 July), for instance, typically starts 
with a Catholic Te Deum service in the Cathedral of 
Brussels, attended by the king and other dignitaries. 
The Catholic Church also had a prominent role at 
the funeral of King Baudouin on 7 August 1993, and 
more generally the royal family has a reputation of 
deeply rooted Catholicism. In 1990, most notably, 
Parliament passed a law legalizing abortion. King 
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Badouin, constitutionally obliged to sign all legisla-
tion, asked the Prime Minister to find a way out. This 
led to Parliament declaring the king, with his own 
consent, “temporarily unfit to reign” (Loobuyck & 
Torfs, 2009).

Summarizing, it might be said that among the 
recognized religions, the Roman Catholic one is the 
primus inter pares.

B. Unrecognized Religious Groups
Aside from the recognized religions there is a range 
of unrecognized (minority) religions (see “Social 
Facts”, above). Their legal status is not always envi-
able. Not only do they not receive state support like 
recognized religions do (see “Finance”, below), but 
they are liable to experience additional disadvan-
tages as well.

Firstly, as a legal definition of religion is lacking 
(see “(Legal) Concept of Religion”, above), the sys-
tem of recognized religions sometimes results in a 
certain degree of “spill-over” in the wider religious 
(legal) context. Not infrequently (though by no 
means systematically) religious liberties and rights 
are wrongfully restricted—by courts or public 
authorities—to recognized religions. So not only do 
unrecognized religious groups not enjoy the advan-
tages that recognized religions can lay claim to, but 
they are sometimes not even regarded as religions, 
pure and simple.

Secondly, non-recognized religions and religious 
groups are, in practice, much more likely to clash 
with concepts of public order. Belgium has, for 
instance, been among those countries strongly con-
cerned by harmful sectarian organizations (Torfs, 
2002b). A parliamentary report on this issue was 
submitted to the Chamber of Representatives on 28 
April 1997, which contained a list of organizations. 
Publication of the report stirred much commotion, 
causing the parliamentary commission that had 
issued the report to officially state that the presence 
of a certain movement on the list did not imply that 
the group was a sect (or “cult”), let alone that it was 
considered dangerous.

After examination of the report an “Information 
and Advice Center concerning Harmful Sectarian 
Organizations” (IACSSO) was founded in 1998 (law 
of 2 June 1998). The Center and its functioning led 
to controversy, both within Belgian and abroad 
(Denaux, 2002). An anthroposophical organiza-
tion challenged the Center’s founding law before 
the Belgian Constitutional Court (Grondwettelijk 
Hof or Cour Constitutionnelle). The Court declined 
to annul the legislation, suggesting that harmful  

sectarian organizations may be treated more  
strictly than harmful organizations in general. In 
other words, religious groups, paradoxically, (may) 
enjoy less protection, in this context, than ordinary 
associations (Torfs, 2005b). The Court did state  
that the Center may not prevent or forbid the 
expression of an opinion by a philosophical or 
religious minority. The Center can only inform  
the public with regard to activities of particular 
associations and groups, in order to enable people 
to evaluate potentially harmful opinions and beliefs 
with greater accuracy (Constitutional Court, 21 Mar. 
2000, no. 31/2000).

At least one religious organization has attempted 
through the court system to compel the Belgian 
State and the IACSSO to retract an advisory opin-
ion, as well as to be financially compensated for 
any harm that occurred due to it; ultimately, these 
attempts proved unsuccessful. Specifically, the case 
concerned Sahaja Yoga Belgium, which had been 
the subject of an advisory opinion by the IACSSO  
in 2005. Sahaja Yoga took issue with the contents 
of the opinion and sued the Belgian State and the 
IACSSO. The case was initially declared unfounded 
in December 2005 in summary proceedings. In June 
2006, the court of appeal ruled in favor of Sahaja 
Yoga, since the advisory opinion had not been 
prepared with the necessary objectivity and it had  
not been sufficiently motivated. That ruling was 
confirmed by the court of first instance in February 
2008. However, in a judgment of 12 April 2011, the 
court of appeal in Brussels reversed, finding Sahaja 
Yoga unable to provide conclusive evidence of 
alleged errors committed by the IACSSO. This last 
judgment was final.

VI. Religious Autonomy

Article 21 of the constitution has always been con-
sidered a solid legal basis for the self-government 
of religious communities: the provision bears the 
imprint of the newly created Belgian State want-
ing to distance itself from the meddlesome policies 
of King William I (see “Historical Background” and 
“Legal Sources and Basic Approaches to Religion  
and Belief”, above). The provision entails that 
the State may not interfere with or supervise the 
churches, and the latter are free to choose their  
own internal structure. It would be overstating 
things, however, to say that the State has no possi-
bilities whatsoever of controlling churches and their 
activities (Torfs, 2005a).
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A. Development
Traditionally, the review exercised by secular  
courts remained exclusively formal, which meant 
that the civil judge merely had the right to deter-
mine whether a challenged decision was in fact 
made by the competent ecclesiastical authority. 
This approach was dominant throughout the 19th 
century (Torfs, 2001 and 2005b).

Following two decisions by the Belgian Supreme 
Court (20 Oct. 1994 and 3 June 1999), an evolution in 
this case law took place (Martens, 2000 and Torfs, 
2000). In these cases, the Supreme Court was con-
fronted with decisions by courts of appeal that 
went beyond the traditional approach. The courts 
of appeal ruled that religious groups could also be 
legally held to observe internally prescribed pro-
cedures, and, moreover, that they were bound to 
respect all principles laid down in Article 6 § 1 of 
the European Convention on Human Rights. While 
the Supreme Court declined to support this rather 
radical new viewpoint in its entirety, it did accept 
the principle that religious groups were held to act 
within the limits of their own procedural norms,  
and that it was up to the courts to verify this.

In taking this position, the Supreme Court went 
beyond the traditional position, without, however, 
accepting the option taken by the courts of appeal 
that had previously adjudicated the cases. All this 
might be summarized as follows:

1. �Traditional  
(19th-century) position 

(a) Did the competent 
religious authority make 
the challenged decision? 

2. �Intermediate  
(current) position

(a) Did the competent 
religious authority  
make the challenged 
decision, and (b) is it 
in compliance with the 
procedural norms of  
the religion? 

3. �Rejected (radical)  
position 

(a) Did the competent 
religious authority make 
the challenged decision, 
(b) is it in compliance 
with the procedural 
norms of the religion, 
and (c) do these norms 
respect the right to a 
fair trial as well as other 
principles formulated by 
ECHR Art. 6 § 1? 

Source: Torfs, 2005a

At the same time, it should be pointed out that the 
Belgian Constitutional Court has, in at least one case, 
been highly tolerant of far-reaching intervention 
with religious organizational autonomy. In March 
2005, the Court rejected an appeal for annulment 
brought by several Muslims and Muslim organiza-
tions against elections for the Executive Council of 
Muslims of Belgium (L’Exécutif des Musulmans de 
Belgique or Executief van de Moslims van België). The 
problem was that these elections had been entirely 
organized by the government, rather than by the 
religious community itself (Overbeeke, 2006).

Strikingly, in the Court’s opinion, this use of 
imposed elections, as a means of choosing a body 
to represent the Islamic community to the Belgian 
public authorities, did not amount to a violation 
of religious autonomy or freedom of religion. The 
Court considered that elections had previously been 
chosen by the Muslim community as an appropriate 
means of selection, and it believed the Belgian legal 
authorities could not be “reproached for having sur-
rounded the election with measures intended to 
ensure its fairness” (Constitutional Court, 28 Sept. 
2005, 148/2005, B.5.8), especially given “that the 
Muslim religion has neither a pre-established, uni-
versally recognized structure, nor a clergy as such” 
(B.6.2).

It seems highly doubtful that this decision  
would have survived scrutiny by the ECtHR (see e.g. 
Hassan & Chaush v. Bulgaria, App. No. 30985/96 
(ECtHR (GC), 26 Oct. 2000)).

B. Non-Discrimination and (De Facto)  
Autonomy
Since the turn of the century, the impact of 
non-discrimination legislation (see “Religion and 
Personnel Matters”, below) is also apparent in this 
domain. Discrimination law can, in this context, 
be regarded as a double-edged sword, effectuating 
either less or more autonomy, depending on the 
situation.

The former may be the case, inter alia, due to the 
procedural and evidentiary impact, pertaining to 
the burden of proof, that discrimination law may 
have.

This can be illustrated by a case in which the 
applicant was expelled from the Jehovah’s Wit-
nesses for (allegedly) not having behaved in accor-
dance with the congregation’s rules. He complained 
in particular about the fact that the expulsion was 
accompanied by instructions to congregation mem-
bers to refrain from having (more than minimal) 
contact with expelled individuals, even if these are 
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family members. In bringing his suit, the applicant 
relied on the injunction procedure in the federal 
anti-discrimination act (see “Religion and Person-
nel Matters”, below).

The court of appeal of Liège had concluded 
that the applicant had not established, sufficiently 
convincingly, that he had been discriminated 
against (Court of Appeal of Liège, 6 Feb. 2006). The 
Supreme Court, however, quashed this decision due 
to it being in breach of the principle of the rever-
sal of the burden of proof as enshrined in the fed-
eral discrimination legislation (see “Religion and 
Personnel Matters”, below), ruling that the appli-
cant need not unequivocally prove discrimination, 
merely that there were sufficient elements to pre-
sume discriminatory treatment, at which point the 
burden of proof would have to shift (Supreme Court,  
18 Dec. 2008).

The case was remanded to the court of appeal 
of Mons, which again rejected the applicant's case. 
On the one hand, the court held that the applicant 
had not invoked pertinent facts to presume the 
existence of discrimination. Therefore the burden 
of proof did not have to shift after all. On the other 
hand, the court emphasized that state obligations of 
neutrality and the principle of autonomy forbade it 
to assess the legitimacy of religious beliefs and the 
way in which these manifest themselves (cf. “The 
Legal Status of Religious Communities”, above).

The principle of non-discrimination may, de 
facto, act as a force for greater autonomy of religious 
communities as well. For instance, in 2004 the Flem-
ish Region introduced legislation that stipulated 
that an elected or appointed member of a church 
council would automatically be considered as hav-
ing resigned upon reaching 75 years of age. While 
rejecting that this rule amounted to an interference 
with religious autonomy stricto sensu, the Consti-
tutional Court did consider the rule to constitute 
discrimination on the grounds of age. The Court 
accepted that imposing such an age limit pursued 
a legitimate aim, i.e. of encouraging the renewal of 
the membership of church councils, and thereby to 
ensure an effective and efficient management. How-
ever, it found the rule disproportionate to this aim, 
as it was based on an absolute presumption that 
members of church councils aged 75 years would 
no longer be capable to ensure good management 
(Constitutional Court, 5 Oct. 2005, no. 152/2005).

C. Range of Activities
In addition to the basic principle of autonomy,  
there is the issue of the precise range of activities 

that enjoy protection. In this regard, it tends to be 
only the religious organization in the strict sense 
that fully enjoys the autonomy as delineated by 
Article 21, and as elaborated by the Supreme Court.

Religions that desire to organize activities in  
other fields, such as healthcare (see “Religious Assis-
tance in and Access to Public Institutions”, below) 
and education (see “Education”, below), are bound 
by the civil legislation in that field (though more  
limited exceptions and exemptions sometimes 
apply). In order to participate fully in such soci-
etal areas, religious representatives are required  
to establish a legal person, which will mostly take 
the form of a nonprofit organization (Vereniging 
zonder Winstoogmerk (VZW) or Association Sans But 
Lucratif (ASBL)).

The latter is necessary for at least two intercon-
nected reasons. Firstly, religions themselves, as well 
as religious substructures (e.g. dioceses, parishes, 
etc.) do not possess legal personality according to 
Belgian law. Secondly, legal personality is necessary 
for several practical reasons. It tends to be required, 
for instance, in order to receive financial support 
from the State (see also “Finance”, below). Civil 
structures tend therefore to be indispensable.

VII. Education

A. Primary and Secondary Education

1. Constitutional and General Arrangements
Education, by and large, is not a federal competence 
in Belgium, but one which resides with the French, 
Flemish, and German-speaking Communities (see 
“Historical Background”, above). However, the level 
of differentiation that this can lead to is somewhat 
curtailed by constitutional provisions and princi-
ples that all political entities and levels of the Bel-
gian federation have to adhere to. Changing these 
aspects would require constitutional revision.

To begin with, Article 24 § 1 of the constitution 
provides that “education is free”, which entails that 
citizens are free to found their own schools, on any 
religious or non-religious basis they like. These 
schools are collectively referred to as “free (subsi-
dized) education”.

Article 24’s first paragraph also requires the 
three language communities to provide non- 
denominational public education, which implies  
in particular “the respect of the philosophical,  
ideological or religious beliefs of parents and 
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pupils”. These, as well as all other, public schools 
are furthermore required, until the end of compul-
sory education, to provide students with a “choice 
between the teaching of one of the recognized reli-
gions and non-denominational ethics teaching” 
(Art. 24 § 1). As such, even if the three communities 
have exclusive competence over issues pertaining 
to education, they all have to include (denomina-
tional) “religion education” in the school programs 
of their state schools.

It should be noted that fierce debates are waged 
concerning this issue of religious education, in the 
French as well as the Flemish communities (Torfs, 
2011; Christians & Overbeeke, 2014; and Loobuyck, 
2014). The present-day legal state of affairs is the 
result of a political settlement embodied in the 
so-called School Pact and in the School Pact Act of 
29 May 1959. In practice, it has caused several kinds 
of problems.

One of these problems concerns the content of 
the non-religious ethics course, which had to be fol-
lowed if a religious education option, in one of the 
recognized religions, was not chosen. The Coun-
cil of State decided in the 1985 Sluijs case that no 
one may be forced to take an ethics course, which 
manifestly defines itself to be non-confessional, and 
which expressly promotes ideas that can be labeled 
as “free thinking” (Council of State, 14 May 1985,  
no. 25.326).

After education became a community compe-
tence, a related judgment came down concerning 
a Jehovah’s Witness, Vermeersch, who wished to 
choose neither religious classes in the recognized 
religions nor in non-denominational ethics. The 
Council of State ruled that no one could be forced 
to make such a choice against his own convictions 
(Council of State, 10 July 1990, no. 35.442). A third 
ruling, shortly afterwards, in the case of Davison 
(Council of State, 13 Nov. 1991, no. 35.834), signifi-
cantly reduced the justification requirements for 
requesting an exemption (which had appeared to 
still be quite demanding in Vermeersch).

Gradually, all of this led to an increasing number 
of requests for exemption from both religious educa-
tion and non-religious ethics teachings, with govern-
ments on some levels having become increasingly 
open to accepting exemptions from the traditional 
“mandatory choice”. More accurately, the “manda-
tory choice” was largely replaced with “exemptions 
on demand”, at least in the Flemish public educa-
tional system (Overbeeke, 2014). For that context, 
for instance, a circular of 8 July 1992 ensured that 

exemptions no longer had to be granted at the min-
isterial level. Instead, they could simply be obtained 
from the boards of individual schools. In 1997 the 
right to an exemption was explicitly included in 
formal legislation (Overbeeke, 2009 and Verstegen, 
2003).

Nonetheless, the mandatory choice still remained 
in many schools in the French-speaking Community. 
The background of this is as follows. In Flanders, the 
ethics course is organized by the recognized secular 
Humanist movement, and as such is quite plainly 
non-neutral. However, in the French-speaking Com-
munity the government itself oversees the course, 
and as such it was claimed to be “truly” neutral, 
allegedly making exemptions unnecessary. Mean-
while, however, the Constitutional Court has con-
firmed that, in the French-speaking community as 
well, regulations that provide a “mandatory choice”, 
and that do not allow for exemptions on demand 
(without much justification being required), cannot 
be regarded as constitutional (Constitutional Court,  
12 Mar. 2015, no. 34/2015).

2. Practice
In practice, in the area of education, in terms of 
sheer numbers, Catholic education outstrips state 
education significantly, especially in Flanders. As 
mentioned, about 60% of all Belgian secondary 
school students go to Catholic schools, but in Flan-
ders this number is close to 70%, a percentage that 
is exceptionally high compared to other Western 
European countries.

Other religions organize education in Belgium as 
well. Judaism, for instance, has a longstanding tradi-
tion in this area. Geographically, Jewish schools are 
almost exclusively situated in Brussels and Antwerp. 
Especially in Antwerp a high percentage of Jewish 
children (as much as 95%) receive their education 
in a Jewish school. For Brussels, where most Jews are 
more liberal, this percentage is significantly lower.

A number of (primary) Protestant schools are 
present in Belgium as well, predominantly in  
Flanders, commonly known as “Biblical Schools” 
(Scholen met de Bijbel).

Up until quite recently there was but a single 
recognized Islamic school in Belgium. When it was 
established, in 1989, it encountered strong opposi-
tion, both in the public opinion and on the political 
level. Since 2011 and 2012 respectively two addi-
tional schools were recognized. All three schools 
are located in the Brussels conglomeration, and all  
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concern primary education. However, 2015 wit-
nessed the recognition of the first secondary Islamic 
school.

Finally, the free education network includes a 
number of so-called “method schools” (method-
escholen), such as the Modern School Movement 
(Freinet), Waldorf education (Steiner), Jenaplan 
schools, etc.

3. Religious Symbols and Attire
Like in many other European countries, schools are 
an important legal battleground when it comes to 
religious attire, conduct, speech, and symbols. The 
main focus in Belgium tends to be on visible reli-
gious symbols and dress. In discussing these issue, 
a distinction must be drawn between (a) the public 
school networks on the one hand and (b) the free, 
(mostly) religion-based, schools on the other hand.

a. Public Schools
Within the French-speaking Community, each 
school is free to decide for itself on the adoption of 
prohibitive measures concerning religious symbols, 
for both teachers and pupils. Many schools have 
introduced bans (owing in part to the French com-
munity’s close philosophical (and geographical) 
proximity to France, and its laïcité).

In most Flemish public schools, teachers are 
subject to a prohibition of wearing religious sym-
bols and attire. Regarding pupils, the situation has 
changed drastically in the last few years. It used to be 
the case that most public school institutions opted 
for an approach of so-called active pluralism, which 
implied that students were allowed to wear reli-
gious symbols and attire, like Islamic headscarves, 
Christian crosses, Sikh turbans, Jewish yarmulkes, 
etc. Since the beginning of the 2000s, however, a 
domino effect took place, which resulted in bans in 
many or even most public schools (and free schools; 
see below).

Bans concerning teachers as well as students  
have been the object of court cases. Firstly, spe-
cifically regarding religion teachers, which are 
provided by the recognized religious communi-
ties themselves, the Council of State has ruled 
that prohibiting these individuals from wearing 
religious signs and attire on school premises is  
unconstitutional.

The Council’s first ruling on the merits of this 
issue dates back to 2009. A teacher of Islamic reli-
gion in a public primary school belonging to the 

Flemish Community Education network (Gemeen-
schapsonderwijs) was fired, because she refused to 
take off her headscarf. The school in question had a 
regulation in place that entailed that religion teach-
ers could wear religious symbols, but only while 
teaching, inside their classroom. This meant they 
were obliged to take off any religious symbols and 
attire upon leaving the classroom, and while still 
on school premises. The school argued this was an 
application of the school network’s Declaration of 
Neutrality.

On 2 July 2009, the Council of State overruled the 
dismissal (Council of State, 2 July 2009, no. 195.044). 
The Council ruled, inter alia, that it was not possible 
to directly infer a prohibition of wearing religious 
symbols at school from the abstract Declaration  
of Neutrality that the school invoked. Furthermore, 
the Council pointed out that it was not up to the  
individual school to interpret and elaborate 
this Declaration, since legislation (exclusively) 
entrusted this authority to the school network’s 
central council.

Subsequently, and to an important extent due 
to problems with Islamic students in two schools 
in Antwerp, the Flemish Community Education’s 
central council decided to clarify the Declaration of 
Neutrality, in order for it to unequivocally prohibit 
the wearing of religious signs by all teachers and 
students in all of its schools, with a sole exception 
for religious or philosophical courses (again during 
classes only).

A decision on the merits of this new situation in 
Flanders, as far as religion teachers are concerned, 
had not yet been handed down, when a similar 
issue concerning a school in the French-speaking 
community was adjudicated. A municipal school in 
Grâce-Hollogne allowed religion teachers to display 
religious symbols inside the classroom, while they 
were teaching, but banned them from doing so on 
their way to (and from) their classes. The Council 
ruled that the neutrality required of subsidized pub-
lic schools could not justify prohibiting teachers of 
religion or moral education from wearing politi-
cal, ideological, or religious signs, since this type  
of manifestation is inherent to their functions.  
The Council also pointed out that the right to wear 
such signs cannot be restricted to the hours when 
the courses are taught or to the classrooms where 
these courses take place (Council of State, 17 April 
2013, no. 223.201).

In response to this ruling the central council of 
the Flemish Community Education announced that 
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it too would henceforth allow religion teachers to 
wear religious symbols on school premises, and not 
just inside the classroom.

Lawsuits challenging bans for regular teachers 
have fared differently, thus far. In 2013 the Council 
of State decided that a public school in Charleroi 
was justified, by invoking the neutrality principle 
as laid down in a Decree of the French Community 
(Decree of 17 Dec. 2003), in prohibiting a mathe-
matics teacher from wearing an Islamic headscarf,  
as an application of a general ban on all religious 
symbols and attire (Council of State, 27 Mar. 2013, 
no. 223.042). As such, it seems that teachers in  
public schools, being public servants, can be held to 
high standards of neutrality in the exercise of their 
function.

Finally, there is case law concerning students. 
More specifically, procedures were instigated 
against internal regulations of schools belonging to 
the Flemish Community Education network pro-
hibiting students from wearing religious symbols 
and attire. Two procedures concerned students 
belonging to the Sikh community who, due to the 
general ban, were prohibited from wearing their  
turbans. Other procedures were instigated by 
Muslim students who were not allowed to wear 
their headscarves. Significantly, all of the schools 
involved had only introduced their bans in order to 
implement the circular, mentioned above, issued by 
the school network’s central council.

In October 2014 the Council of State ruled that 
the provisions in the regulations of both schools 
violated the right to freedom of religion (Council 
of State, 14 Oct. 2014, 228.748, 228.751, and 228.752). 
Although the bans served legitimate aims, the Coun-
cil judged that they could be introduced only as a 
measure of last resort, which had not been the case.

The implications of the judgments were not 
limited to the schools directly involved in the pro-
cedures. The Council was also highly critical of the 
above-mentioned circular, which required every 
individual school belonging to the Flemish Com-
munity Education network to introduce a ban. For 
technical reasons (only), the Council was unable to 
annul this circular, since it was directed at schools, 
and not (directly) at the students involved in the 
procedure (Council of State, 14 Oct. 2014, no. 228.753, 
228.754, and 228.755). Nevertheless, it is evident 
from the judgments that the Council found the gen-
eral ban itself to be unconstitutional as well, ruling 
that this circular alone could not justify a ban in any 
given school (Lievens & Vrielink, 2015).

b. Free Schools
Free schools are not held to the principle of neutral-
ity. The constitutional freedom of education as well 
as certain legal sources (e.g. discrimination law; see 
“Religion and Personnel Matters”, below) permit 
these schools to place certain demands on both 
their teaching staff and students in order to realize 
and respect the schools’ religious or non-religious 
aims.

As such, the lines of reasoning that the Coun-
cil of State followed in the cases concerning pub-
lic schools cannot simply be applied to private or 
religious schools as well (Lievens & Vrielink, 2015). 
There is, as yet, no case law on this issue.

B. Religion in Higher Education
At the level of higher education several denomi-
national research and teaching institutions exist.  
The Protestant religion has the strictly private  
Faculty of Protestant Theology in Brussels (Univer-
sitaire Faculteit voor Protestantse Godgeleerdheid  
or Faculté universitaire de théologie protestante), 
which delivers university diplomas in Protestant 
theology. This bilingual institution was founded in 
1950, and its recognition as an academic institute 
took place in 1963 (De Pooter, 2003, 443). Addi-
tionally, a Flemish Evangelical theological faculty 
(Evangelische Theologische Faculteit) in the town of 
Heverlee was recognized in 1980.

The Institute for Higher Jewish Studies (Insti-
tuut voor Hogere Joodse Studies or Institut de Hautes 
Études Juives) was founded in 1959. It was closely 
associated with the Institute of Sociology of the  
Free University of Brussels (ULB). As of the aca-
demic year 2000–2001, the Dutch-speaking part of 
the institute was taken over by a new Institute for 
Jewish Studies (Instituut voor Joodse Studies) at the 
University of Antwerp. This new institute receives 
financial support from the Flemish community.

Existence of other denominational institutes not-
withstanding, the position of (traditionally) Catho-
lic institutions for higher learning is dominant by 
far. As far as universities are concerned, five Catho-
lic ones remain: the Catholic University of Leuven 
(KU Leuven); the Catholic University of Louvain 
(UCL); the University Saint-Louis (USLB), formerly 
known as the Facultés Universitaires Saint-Louis 
(FUSL); the University of Namur (formerly Facultés 
Universitaires Notre-Dame de la Paix); and the (pri-
vate) Catholic University of Mons (Facultés Univer-
sitaires Catholiques de Mons (FUCaM)). Aside from 
these universities, stricto sensu, there are numerous 
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Catholic colleges throughout the country (hoge
scholen or hautes écoles).

As is the case with primary and secondary 
schools, “Catholic” has—in the context of higher 
education—become more of a sociological than an 
ideological or religious notion, with many or most 
students and staff members being non-believers or 
adherents of other faiths. Catholic theology is taught 
only at KU Leuven, in Dutch and English, and at 
UCL, in French. Canon law can only be studied at 
KU Leuven.

1. Catholic Institutions in Decline?
It may be pointed out that there is somewhat of a 
declining trend in the number of Catholic univer-
sities and colleges. Partially this is due to mergers 
among Catholic institutions. Most notably, the (for-
mer) Catholic University of Brussels (KUB) merged 
with KU Leuven.

However, in a 2003 merger with two other (non- 
denominational) universities, Antwerp’s Catholic 
university (Universitaire Faculteiten Saint-Ignatius 
Antwerpen) has de facto ceased to exist.

Relatedly, there is a tendency, among some, 
to question the use or the legitimacy of maintain-
ing a reference to universities’ Catholic identity. 
This debate was most pronounced at KU Leuven, 
where in 2012 after more than 18 months of exten-
sive reflection on its Catholic identity, a substan-
tial majority of the university community chose to 
maintain the reference to the university’s Catholic 
origins. In making this choice, however, the univer-
sity did emphasize its openness to other religious 
and philosophical perspectives. Additionally the 
university underlined its independence and auton-
omy, especially in its relationship with the ecclesi-
astical authorities.

2. No Controversy Concerning Religious 
Attire or Symbols
There is no comparable debate concerning reli-
gious attire and symbols in universities like there is 
concerning (primary and) secondary schools. This 
is the case both in non-denominational and state 
universities as well as in Catholic universities. The 
predominant, though often implicit, position is 
that adult students ought not to be limited in their 
religious expressions, except if these expressions 
violate criminal or other legal provisions (such as 
the “burqa ban”; see “Religion in Criminal Law and 
Other Public Regulations”, below). Teachers and 

professors too are generally granted a lot of freedom 
in this regard.

VIII. Religion and Personnel Matters

A. Non-Discrimination
Discrimination in employment on the basis of  
religion and belief was first legally prohibited on the 
federal level in 2003. At the time, the federal Parlia-
ment adopted the Anti-Discrimination Act of 25 
February 2003, inter alia in order to implement EU 
Directives 2000/43/EC and 2000/78/EC. This Act was 
repealed and replaced by the Anti-Discrimination 
Act of 10 May 2007. Both laws cover(ed) the employ-
ment context in all its aspects, though neither was 
limited to it: Belgian discrimination legislation 
has an exceptionally broad scope and covers—in 
addition to employment—goods and services; 
social security and social benefits; membership of 
or involvement in an employer’s organization or  
trade union; official documents or (police) records; 
and access to and participation in economic, social, 
cultural, or political activities accessible to the  
public.

On the level of the regions and communities  
similar legislation was enacted, with religion and 
belief being among the protected grounds on all 
levels (for detailed overviews, see Bribosia & Rorive, 
2014 and Lemmens & Vrielink, 2010). All regional 
legislators attempted to harmonize the content 
and requirements of their statutes with the federal  
legislation. As such, the basic concepts, rules, prohi-
bitions, and justifications are virtually identical on 
all federated levels.

1. Prohibited Forms of Discrimination
Specifically concerning religious discrimination, 
all laws prohibit direct and indirect discrimination, 
instruction to discriminate, and intimidation. The 
definitions of these concepts are (mostly) in line 
with EU requirements.

A duty to provide reasonable accommodations 
on religious grounds does not exist on any level 
except, in theory, in Flanders, where a 2002 decree 
fails to (explicitly) restrict the reasonable accommo-
dation duty to the ground of disability (Lemmens & 
Vrielink, 2010). However, this is commonly regarded 
as a technical mistake, and no claims for reasonable 
accommodations on the basis of religion have been 
(successfully) based on this provision. The political 
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level and society in general also tend to be rather 
dismissive of introducing such a duty, since it is 
widely perceived as granting (additional) privileges 
to religions and religious adherents.

2. Justifications
The justification system for direct discrimination 
on the basis of religion is a so-called “closed” one 
in the context of employment. Outside the context 
of employment the justification system is (by and 
large) an “open” one; that is, distinctions will not 
amount to direct discrimination to the extent that 
they can be justified by means of an objective and 
reasonable justification. Likewise, indirect discrimi-
nation in any context (including employment) can 
always be justified by an objective and reasonable  
justification.

Under the closed system, in employment, 
unequal treatment may be justified where a char-
acteristic related to religion constitutes a genuine 
and determining occupational requirement in light 
of the “nature of the relevant specific professional 
activity”. In order for this to occur, the requirement 
must have a legitimate aim as well as being propor-
tionate in relation to this aim.

An additional and more specific “genuine and 
determining occupational requirement” is provided 
for public and private organizations the ethos of 
which is based on religion or belief (modeled after 
Art. 4.2 EU Directive 2000/78/EC). This exception 
is limited to distinctions on the basis of religion or 
belief, and may not justify distinctions (merely) on 
the basis of other grounds, such as sexual orienta-
tion or sex. Said organizations may also “require 
individuals working for them to act in good faith  
and with loyalty to the organization’s ethos”.

Other justifications include positive action, and 
direct (or indirect) distinctions that find their basis 
in (other) legislation.

3. Remedies, Proof, and Victimization
The prohibition of religious discrimination is  
mostly a matter of civil law and remedies; only for 
civil servants do criminal provisions exist in this 
context.

On the civil level, an injunction procedure is 
coupled with lump sum damages, which are pay-
able when (religious) discrimination is established. 
In the context of employment or social security this 
lump sum comes down to six months’ worth of gross 
income, unless the employer is able to demonstrate 
that the less favorable treatment would also have 

occurred on other than discriminatory grounds; 
in that case the compensation is reduced to three 
months’ gross income (e.g. when the person who 
was discriminated against would (demonstrably) 
also not have been the person most suited for a job, 
even if he or she would not have been excluded due 
to discriminatory considerations).

Furthermore, acts and decrees on all levels—in 
line with Directive 2000/78/EC—provide for a dis-
tribution of the burden of proof among the parties 
in all civil (and administrative) discrimination pro-
ceedings, as well as providing protection against 
“victimization” for persons who filed complaints 
in relation to (alleged) discrimination and for  
witnesses.

4. Enforcement
Discrimination legislation on all levels provides for a 
number of enforcing institutions as well as enabling 
certain private organizations and NGOs to bring 
legal actions. The former, for religious discrimina-
tion, concerns the Interfederal Equal Opportuni-
ties Center, which is Belgium’s main governmental 
equality body. The Center is authorized to proceed 
in law in all disputes that any of the discrimination 
laws might give rise to, be it the federal law or any of 
the regional legislative acts.

Aside from the Center, a number of other public 
and private associations, organizations, and inter-
est groups are authorized to bring legal actions in 
discrimination cases. Labor organizations and trade 
unions may do so, for instance, as well as all asso-
ciations the purpose of which is “to defend human 
rights and fight discrimination”.

Importantly, if the victim of discrimination is a 
natural person, the legal action of these organiza-
tions and institutions is admissible only if they 
obtained (formal) approval from the victim (in 
order to protect the latter’s personal decision).

5. Case Law
Case law concerning religious discrimination in the 
employment context mostly concerns issues regard-
ing the Islamic headscarf. Generally, this case law 
can be said to be quite erratic, both on a conceptual 
level as well as concerning the types of justifications 
that are accepted (Sottiaux & Vrielink, 2012 and Ali-
dadi, 2015).

Application of the prohibition of indirect dis-
crimination in particular seems problematic, with 
some courts having ruled that no discrimination 
can exist if a company policy applies to all workers  
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without distinction (thereby, in other words, ignor-
ing potential issues of disparate impact) (Labor 
Court of Appeal of Brussels, 15 Jan. 2008 and Labor 
Court of Appeal of Antwerp, 23 Dec. 2011).

Additionally, case law has been inclined to  
accept that private companies may justify dismiss-
als of individuals wearing religious symbols or  
clothing in order to safeguard a “neutral” corporate 
image (Labor Court of Brussels, 21 Mar. 2006; Labor 
Court of Appeal of Brussels, 15 Jan. 2008; Labor Court 
of Tongres, 2 Jan. 2013; Labor Court of Antwerp,  
27 Apr. 2010; and Labor Court of Appeal of Antwerp, 
23 Dec. 2011).

B. Labor Law within Religious Communities
Important evolutions have taken place in the rela-
tionship between employment law and religions 
(Torfs, 2005a and 1993a). In this regard, a distinction 
must be made between religious personnel on the 
one hand and lay personnel on the other hand.

As far as religious personnel are concerned, it 
used to be the case—to varying degrees—that the 
religious element dominated the relationship of 
religious personnel with their churches, with reli-
gious personnel not even being regarded as employ-
ees or as being self-employed, due to inter alia the 
absence of (formal) employment contracts.

Presently, however, the presumption in favor of 
the religious relationship has been amended. The 
closeness to the heart of the message and the institu-
tion plays a part. For a pastor, the ecclesiastical rela-
tionship dominates, whereas other functions, often 
more common and secular, tend to give way to labor 
law (Torfs, 2005a). This development, triggered by 
pension claims by religious personnel, reflects the 
fact that society in general no longer considered 
labor in a religious context as fundamentally differ-
ent from other types of work (Verstegen, 1983).

Concerning secular or lay personnel, the develop-
ment mirrors that of religious personnel, albeit with 
a few important differences.

C. Legal Status of Religious Personnel
The legal position of priests and religious person-
nel is, for most purposes, no different from that of 
any other Belgian citizen. There are, however, a 
number of exceptions. To begin with, the Judicial 
Code (Art. 224 12°) provides that ministers of rec-
ognized religions or representatives of recognized 
(non-religious) beliefs are exempted from jury duty.

Additionally, a number of incompatibilities 
between combining certain religious positions with 
other functions flow from both the constitution and 

regular legislation. Here, notably, being a (state- 
paid) minister for a recognized religion is often  
considered more problematic than being a minister 
for a religion that is not (yet) recognized.

To begin with, Article 51 (originally Art. 36) of 
the constitution prescribes that having “any sala-
ried position other than that of [governmental] 
minister”, paid by the federal government, cannot 
be combined with being a Member of Parliament.  
This includes ministers of religion in the sense  
of Article 181 of the constitution to the extent that 
they receive payment by the State (see “Legal Sources 
and Basic Approaches to Religion and Belief”, 
above). Positions on committees or lower-level  
representative bodies, such as municipal councils, 
do remain possible. Other incompatibilities with 
being a cleric of a recognized religion include hold-
ing the function of judge, clerk, or registrar in the 
Constitutional Court (Special Law concerning the 
Constitutional Court, Art. 44).

Not all incompatibilities are limited to minis-
ters of recognized religions, however. “Ministers of 
the religions” in general are not allowed to become 
mayors or aldermen, for instance (New Municipal 
Code, Art. 72). Furthermore, being a member of the 
Council of State (or of its auditeurs’ office, coordina-
tion office, and registry) or being any kind of judge is 
incompatible with being part of the “ecclesial order” 
(geestelijke stand or l’état ecclésiastique) or clergy 
(Laws on the Council of State, Art. 107 and Judicial 
Code, Art. 293).

A priest, neither paid by the State nor acting as 
a parish priest, who had hoped to become a judge 
was rejected, with the State invoking the aforemen-
tioned incompatibility. He eventually took his case 
to the European Commission for Human Rights. The 
Commission ended up ruling against him, refusing 
to read into Article 9 (right to freedom of religion) a 
right to hold public office (H. Demeester v. Belgium, 
App. No. 8493/79 (EComHR, 8 Oct. 1981)).

D. Other Labor Law Issues

1. (Religious) Rest and Feast Days
Labor legislation de facto includes the Christian 
day of rest in Belgian labor law by having Sunday 
as the regular or default day of rest for employees. 
Already at the time when this legislation was intro-
duced, in 1905, it gave rise to debates on whether it 
did not force employers and employees to conform 
to a specific religious belief, and whether (current) 
Article 20 of the constitution (see “Legal Sources and 
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Basic Approaches to Religion and Belief”, above) 
did not preclude this (De Groof, 1979–1980). In 1992  
the Constitutional Court concluded that the legisla-
tor in 1905 “took into account religious and family  
traditions, as well as the importance of cultural and 
sports activities . . . The legislator reasonably sup-
posed that employees would themselves have des-
ignated Sunday, if the choice were entirely up to 
them” (Constitutional Court, 12 Nov. 1992, no. 70/92, 
B.2.5).

Many of the mandatory official holidays, more-
over, are derived from Roman Catholic festivities 
(Christmas, Easter, Ascension, Passover, Assump-
tion (of Mary), and All-Saints), though these are 
(mostly) no longer defended on religious grounds, 
but rather with reference to tradition.

2. Religious Exemptions in the Medical  
Context
Regarding the medical professions, the introduc-
tion of legislation on medical procedures that  
may conflict with religious viewpoints created  
room for conscientious objections, albeit without 
explicitly referring to religions (Christians & Over-
beeke, 2014). This is the case, most notably, for the 
abortion issue (1990) and for legislation concerning 
euthanasia (2002).

IX. Finance

The Belgian system of state financing for religions 
is one of direct financing only, and is limited to rec-
ognized religions (see “The Legal Status of Religious 
Communities”, above). As provided by Article 181  
of the constitution this first and foremost entails 
payment of the (modest) salaries and pensions 
of ministers. This practice, enshrined in the con-
stitution, began under the French regime, after 
the Revolution, as a means to compensate for the 
nationalization of the property of the clergy (see 
“Historical Background”, above), and the suppres-
sion of the so-called tithes (Van Goethem, 1993).

In addition to payment of salaries and pensions  
of ministers, recognition entails a few additional 
benefits for the religions involved.

To begin with, deficits incurred by ecclesiastical 
administrations for temporal goods are borne by  
the municipalities. It may be noted that this con-
struction does not always encourage responsibility 
on the part of said administrations (see Collinet, 
1992, 407).

An additional advantage entails that recognized 
religions may request state subsidies for construct-
ing or renovating their buildings. Pastors and 
bishops must furthermore be granted appropriate 
housing “in accordance with their social status” 
(Council of State, 2 Apr. 1953), and expenditures for 
these purposes are, again, chargeable to the munici-
palities or provinces.

Furthermore, the recognized religions and beliefs 
may designate chaplains, paid by the State, in pris-
ons and in the army (see “Religious Assistance in 
and Access to Public Institutions”, below). More-
over, one of the aspects of Article 24 of the consti-
tution, as mentioned, entails that schools organized 
by public authorities must offer a choice between 
instruction in one of the recognized religions and 
instruction in non-religious ethics for the duration 
of compulsory education, and the State must pay for 
this instruction as well (see “Education”, above).

The system also offers a number of tax benefits, 
including an exemption from taxation on income 
derived from property ownership for buildings (or 
parts of buildings) that are used for worship.

Finally, recognized worldviews are (or used to be) 
entitled to free public radio and television broad-
casting time (known as le droit à l’antenne, which 
literally translates as “the right to the antenna”). 
This principle was first established by the federal 
government in 1964. Since then radio and television 
have become regional matters. Up until the end of 
2015, the Flemish-, French-, and German-speaking 
public broadcasting regimes all offered airtime to 
recognized religious groups. In Flanders, however, 
these broadcasts were canceled as of 1 January 2016. 
The Flemish government did announce that (recog-
nized) religious groups will be integrated in the pub-
lic broadcaster’s programming in another manner.

X. Religious Assistance in and Access 
to Public Institutions

Recognized religions can, upon request, designate 
chaplains in prisons and in the army whose salaries 
are paid by the State.

Spiritual support in prisons can be traced back 
the Royal Decree of 21 May 1965. It offers prison-
ers a wide array of choice to receive support in the 
religion of their choice. Roman Catholicism enjoys 
a few advantages in this regard. Catholic ministers 
are the only ones allowed to organize a day of reflec-
tion and they also receive significant material con-
cessions (Torfs, 2005a).



	 Belgium	 45

Penitentiary law also includes other provisions 
and guarantees concerning the religious freedom of 
detainees, including food regulations (Overbeeke, 
2005). Most notably, the rising numbers of Muslim 
detainees necessitated a change in food policies 
(with halal food on some occasions being offered to 
all prisoners).

The legal basis for spiritual support in the army is 
the Royal Decree of 17 August 1927. Since the aboli-
tion of mandatory military service (see “Compulsory 
Military Service”, below) the number of army chap-
lains on state pay has been reduced, as a result of the 
decreased number of troops in the army itself.

Regarding support in public hospitals, only  
limited arrangements exists, and state financing  
is not provided to this end.

XI. Religion and Family Matters

A. Civil Marriage Prior to Religious Marriage
Article 21 of the constitution provides that a civil 
marriage must always precede the religious mar-
riage ceremony. Article 267 of the Criminal Code 
also renders the reverse order a crime, stipulating 
that any minister of a religion who concludes a  
religious marriage prior to the civil marriage cer-
emony having been performed will be punished 
with a fine (note that the spouses involved are not 
punishable).

An exception to the rule exists if one of the per-
sons involved in the ceremony was in mortal danger, 
and any postponement could have made the wed-
ding impossible. In case of recidivism, the minister 
can receive a prison sentence.

Historical and mostly practical reasons lie at the 
root of this restriction contained in both the con-
stitution and the criminal law. In the 19th century, 
in accordance with long tradition, many people 
married only in church and did so despite the fact 
that the bishops encouraged them to also conclude 
a civil marriage. This widespread practice (which 
had already previously been banned, under French 
rule) was considered detrimental for an efficient 
functioning of the services of the secular state (De 
Groof, 1979–1980). In order to bring an end to this 
situation, and in a spirit of reconciliation, the Catho-
lic majority of the post-revolutionary National Con-
gress approved the second section of the current  
Article 21 of the Constitution. Later on, the corre-
sponding criminal provision was introduced in the 
Criminal Code (Torfs, 1993b).

While introduced with a view to prevent a com-
mon Roman Catholic practice, both the constitu-
tional and criminal provisions are neutral in their 
wording. As such, the rule is applicable to any kind 
of marriage, which was also explicitly confirmed by 
case law from the Supreme Court (e.g. 26 Dec. 1876).

In practice, courts sometimes struggle to inter-
pret the religious concepts of marriage, as it is not 
always clear whether particular religious manifes-
tations that preceded a civil marriage constituted a 
religious marriage or, for instance, only a betrothal.

B. Children: Adoption and Religious 
Upbringing
Concerning children and parenthood, legislation 
on adoption explicitly includes religion and belief 
(that is, the religious background of the child) as 
one of the elements that should be taken into con-
sideration when deciding on an adoption, in order 
to ensure the type of adoption that is in the best 
interest of the child and its fundamental rights  
(Act of 24 Apr. 2003, Art. 362.3 3°).

Furthermore, as far as children’s religious 
upbringing after separation of the parents is con-
cerned, Article 374 § 1 of the Civil Code provides 
that, in case the parents do not agree, the competent 
judge has the authority to make one of the parents 
responsible for major religious choices for the child 
(Christians, 2010).

C. Private International Law
Belgian private international law allows personal 
statuses created abroad to have (indirect) effects 
in Belgium, through the mechanism of a simplified 
public order control (Christians & Overbeeke, 2014). 
This rule, while not explicitly mentioning religion, 
can have the effect of accommodating religious 
norms to some extent, e.g. polygamy and dowry  
systems.

1. Polygamy
While polygamy is unlawful in Belgium, through 
the application of private international law, widows 
who were lawfully married abroad into polygamous 
marriages are able to obtain equal and proportional 
(but divided) shares in survival pension rights  
(Constitutional Court, 4 June 2009, no. 96/2009).

However, Belgium’s highest courts disagree on 
whether, in cases where the first wife has the nation-
ality of a country prohibiting polygamy, the second 
wife has to be excluded from widow pension claims 
(Rohe, 2014, 66).
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As far as (underage) children from polygamous 
marriages are concerned, the Belgian Constitutional 
Court has ruled, in 2008, that these should not be  
discriminated against in the context of family  
reunification (Constitutional Court, 26 June 2008, 
no. 95/2008).

2. Dowry
Belgian case law is divided on the question whether 
the payment of a dowry as a condition of matrimo-
nial validity conforms to the Belgian international 
public order or not. In 1989 the Brussels court of first 
instance was confronted with a Moroccan woman 
who claimed that she had not received the sadaq 
(the required marriage gift given by the groom 
to the bride). The judge enforced the application  
of the Moroccan family code (Mudawana), and 
declared the nullity of marriage due to lack of a 
dowry (Court of Brussels, 17 Oct. 1989, Pas. 1990, 
III, 46). Likewise, the Court of Appeal of Brussels 
has ruled that the lack of a dowry could be deemed 
equivalent to and evidence of lack of consent (Court 
of Appeal of Brussels, 1 Feb. 1994 and 10 May 1996).

Contrary rulings have come down from inter alia 
the Court of Appeal of Ghent, which ruled that— 
in order to be taken into account as evidence of 
lack of consent—a missing dowry must be supple-
mented by other evidence, since it is contrary to the 
principle of liberty and equality of spouses to give 
formal legal effect to a mere lack of a dowry (Court 
of Appeal of Ghent, 12 Sept. 1994).

XII. Religion in Criminal Law and 
Other Public Regulations

In Belgian criminal law religion is implicitly or 
explicitly present in a wide variety of provisions. In 
many situations, it concerns attempts on the part 
of the legislator to take religious rights of the citi-
zens seriously, and to protect religious sensitivities 
or individuals against specific threats or harm (A). 
In other cases, religion and religious practices are 
themselves considered a (potential) threat, with 
criminal law attempting to protect against it (B).

A. Protection for Religions, Religious  
Sensitivities, and Religious Individuals

1. Protection of Religious Attributes and 
Ministers
Criminal law in Belgium has, since the country 
came into being, never contained the crime of  

blasphemy, unlike many of its neighboring coun-
tries (Vrielink, 2014a), and consciously so. However, 
the Criminal Code does contain two articles that,  
at first glance, seem to come close to it. Firstly, 
Article 144 criminalizes anyone who “by means of 
actions, words, gestures or threats” reviles or abuses 
attributes of a religion, either in places of worship or 
at public ceremonies of that religion. Article 145, in 
turn, prohibits anyone from defaming a minister of 
a religion “in the exercise of his religious service” by 
means, again, of “actions, words, gestures or threats”.

Neither article, however, protects the godheads 
or dogmas of religions, as blasphemy prohibi-
tions typically do, but merely specific individuals  
(Art. 145) and the attributes involved in religious 
practices (Art. 144), it being understood that the 
underlying value, in the latter case too, is protection 
of religious sentiments (Brems, 2013). Moreover, 
in both cases the protection is limited to circum-
scribed contexts and/or times. Neither religious 
attributes nor religious ministers enjoy any special 
protection outside of these situations. The latter are, 
obviously, protected by general criminal provisions 
prohibiting slander and defamation, just like any 
other citizen.

2. Religious Practice and Religious Services
Article 142 of the Criminal Code renders it an 
offense, punishable by a fine or a prison sentence  
of eight days to two months, to force anyone to  
practice, or hinder from practicing, a religion, by 
means of violence or threats. The provision requires 
a special intent to interfere with an individual’s  
religious freedom, and the intended effect also has 
to be realized.

In other words, the provision protects against 
undue pressure of a religious nature as well as 
against pressure on persons wanting to manifest 
their religion or belief.

Relatedly, Article 143 of the Criminal Code for-
bids disrupting, hindering, or interrupting the prac-
tice of a religion, by means of creating disturbances 
or disorder either in locations that serve for reli-
gious activities or during public ceremonies of that  
religion.

3. Anti-Religious Hate Speech
Discrimination legislation on all federated levels 
includes a prohibition of “incitement to hatred, 
discrimination and violence” vis-à-vis persons or 
groups on the basis of religion or belief (either in 
public or at least in the presence of witnesses).
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The Constitutional Court has ruled in 2004 and 
in 2009 that “incitement” presupposes actively “urg-
ing”, “stimulating”, or “instigating” third parties to 
undertake certain hateful, discriminatory, or vio-
lent actions. Moreover, the Constitutional Court 
required the presence of a “special intent” for the 
application of the incitement clause to be consti-
tutional. As such, apart from the requirement that 
the content of words and expressions must incite or 
provoke hatred, discrimination, or violence, it must 
also be demonstrated that such was the defendant’s 
malicious intention.

A further barrier to the application of the incite-
ment provision in the context of anti-religious hate 
speech, at least where it concerns written/textual 
expressions, is the special protection regime that 
the Belgian Constitution provides for so-called 
“press crimes”. In Belgium, written and published 
materials, including those on the internet, can gen-
erally only be tried by a jury (Constitution, Art. 150). 
The drafters of the constitution intended this as an 
additional form of protection for free speech, due to 
the high costs of convening juries (Vrielink, 2014 and 
Delbecke, 2009). It could be said that this scheme 
has worked a little too well: in practice, press crimes 
are never prosecuted (since World War II only one 
jury has ever been convened for a press crime).

In 1999 the federal Parliament introduced an 
exception to the constitutional arrangement, allow-
ing that press crimes “motivated by racism or xeno-
phobia” be brought before professional judges. 
However, for press crimes on other grounds, such 
as religion, there is no comparable exception. This 
makes it highly improbable that a prosecution will 
be brought against authors of written “anti-religious” 
incitement.

Concerning jurisprudence, a striking case con-
cerned a man who was convicted for publicly 
tearing up a Qur’an, before the eyes of a group of 
Muslims, during a heated discussion in the after-
math of a demonstration opposing the construction 
of a mosque in the Belgian coastal city of Ostend. 
The criminal court in Bruges convicted the man on 
11 March 2013 to a prison sentence of four months 
and a fine of EUR 600. The court held that the facts 
were serious and testified to “a blatant lack of toler-
ance and a highly questionable attitude”. The ruling 
was critically received (Vrielink, 2014b).

4. Anti-Religious Hate Crimes
Since 2003, Belgian criminal law has provided for 
aggravating circumstances in case certain crimes 
are committed with a “discriminatory” motive. 

The relevant provisions apply to a large number 
of crimes, including rape, assault, manslaughter, 
murder, criminal negligence, stalking, arson, defa-
mation and slander, grave desecration, vandalism, 
etc. The provisions stipulate that the aggravating  
circumstances are applicable “when one of the 
motives for the crime consisted in the hatred 
against, the contempt for, or the hostility against a 
person based on” religion or belief (and a large num-
ber of other grounds).

The explicit reference to “one of the motives” 
ensures that it is not necessary to demonstrate that 
(discriminatory) hatred, contempt, or hostility was 
in fact the sole motive for the crime. As such, a rob-
bery committed for financial gain, but for which the 
perpetrator did consciously and maliciously select 
people on the basis of their religion or belief, can 
still give rise to the application of these aggravating 
circumstances.

In relation to most crimes these aggravating cir-
cumstances only increase the minimum penalties 
that the Criminal Code provides for in case someone 
is found guilty. However—since 2013—for a num-
ber of crimes (including manslaughter and assault) 
the maximum penalties are increased as well (Crim-
inal Code, Art. 405quater).

In case law, most applications of these aggravat-
ing circumstances do not pertain to religion and 
belief, but to other grounds, sexual orientation and 
race in particular.

B. Protection against Religion and Religious 
Individuals

1. Pulpit Offense
Article 268 of the Belgian Criminal Code provides 
that ministers of religion who, in the execution  
of their ministry “by means of words spoken in a 
public meeting, directly attack Government, an Act, 
a Royal Decree or any other act of public author-
ity” are punishable by eight days to three months’ 
imprisonment and by fines of up to EUR 3,000.  
This provision is known as the “pulpit offence”  
(kanselmisdrijf), and it aimed to prevent ministers 
of religions from abusing their moral authority, in 
order to undermine government (Laurent, 1871, 172 
and Schuermans, 1961, 369).

Interpretation of Article 268 has always been 
quite restrictive. It was assumed, for instance, that 
spoken words, if they concern texts that are read 
aloud, do not fall within its scope. Likewise if the 
criticism concerns public entities or texts that are 
not expressly mentioned in the text (such as public 
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education), the provision was again considered not 
to apply (Velaers, 1991).

Practically speaking, this 19th-century article 
has been dormant for well over a hundred years. 
However, it has been receiving renewed attention 
in the late 20th and early 21st centuries, albeit (thus 
far) mostly in political debate and rhetoric, rather 
than in the judicial context. This debate is focused, 
exclusively, on the language used by some (radical) 
Islamic preachers (Adams & Overbeeke, 2008).

Whether the provision will actually be revived 
for this end seems doubtful, however, as commen-
tators have noted that Article 268 does not sit well 
with contemporary views on religious freedom and 
(especially) freedom of expression (Velaers, 1991, 
444; Brems, 2013; and Clesse & De Pooter, 2012).

2. Religious Hate Speech
As mentioned, the Belgian criminal legislation 
contains a prohibition of incitement to hatred, 
discrimination, and violence (see “Anti-Religious 
Hate Speech”, above). While this provision may be 
invoked in order to protect religious groups and indi-
viduals, it can be (and is) applied against individuals 
engaging in religious speech as well.

A publisher of books of an (alleged) early 
20th-century spiritual medium named Jozef Rulof 
(1898–1952), for instance, was prosecuted for rac-
ist hate speech, which the Belgian equality body 
believed to be contained in Rulof’s theory of evo-
lution of human races expressed in the books. The 
publisher was acquitted with the court emphasizing 
the historical and (religio-)philosophical nature of 
the books, which implied inter alia that concepts 
such as “race” and “evolution” could not simply be 
assumed to mean what they mean in everyday (and 
present-day) language (Criminal Court of Dender-
monde, 3 Apr, 2007; Vrielink & Sottiaux, 2007).

Several Catholic clerics have been objects of legal 
complaints as well, mostly concerning their views 
on homosexuality. A (late) Cardinal, Gustaaf Joos, 
was the object of numerous complaints, including 
one by the government equality body, after he had 
said, in an interview, that “of all those who say that 
they are lesbian or gay, at most 5 of 10% are indeed 
lesbian or gay; all the rest are sexual perverts”. Joos 
passed away (on 2 Nov. 2004) before the (potential) 
court case could get underway. (Previous) Arch-
bishop André-Mutien Léonard likewise was the 
subject of similar complaints, while still serving as 
the Bishop of Namur, after having described homo-
sexual behavior as “abnormal” and homosexuals as 

being “blocked in their normal psychological devel-
opment”, in an interview. After a preliminary hear-
ing, the court of Namur decided to dismiss the case. 
The court ruled that the bishop’s comments could 
potentially be interpreted as offensive to the gay 
community, but that they were insufficiently severe 
to be considered incitement to hatred (Chamber of 
Council of Namur, 4 June 2008).

Finally, during the last few years, Muslim radi-
cals have increasingly been prosecuted, and this has 
resulted in several convictions thus far (sometimes 
in combination with terrorist charges). One such 
case concerned the spokesperson for a group called 
Sharia4Belgium. He had, in several YouTube videos, 
called for a war against the unfaithful, and he had 
called the terminal illness of a politician of a radical 
right wing party “a punishment from God” (Court of 
Appeal of Antwerp, 6 June 2013 and Supreme Court, 
29 Oct. 2013).

3. Burqa Ban
After France, Belgium was the second European 
country to introduce a general prohibition on 
face-covering clothing in public life, a so-called 
“burqa ban”. This Act of 1 June 2011 entered into force 
on 23 July 2011.

Prior to this general prohibition being intro-
duced, many Belgian municipalities had already 
banned the wearing of face veils locally. However, 
discussion had arisen on the legality of such prohibi-
tions, since a court had decided in January 2011 that 
fining a woman for wearing a niqab amounted to a 
violation of her religious freedom. Support for a gen-
eral ban gained momentum after this ruling (Brems, 
Vrielink & Ouald Chaib, 2013).

The federal Act introduced an Article 563bis 
into the Belgian Criminal Code, which renders it 
an offense to publicly “cover or conceal one’s face 
in whole or in part, so that one is unrecognisable”. 
Exceptions are limited to legal provisions and labor 
regulations that impose or allow face covering in 
public, and to “local ordinances regarding festivi-
ties”. The ban has three main aims: safeguarding 
public safety; promoting “living together” (le vivre-
ensemble), with an emphasis on communication 
and recognizability; and the protection of women’s 
rights.

The ban is of a neutral nature in that it is not 
exclusively or explicitly aimed at Islamic face  
veils but rather at covering one’s face in public in 
general. That being said, its background as well as 
the reasons advanced to support it unambiguously 
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indicate that the legislator was concerned primar-
ily with the Islamic face veil, the neutral formula-
tion being chosen mainly to avoid claims of (direct)  
discrimination.

Several appeals were filed with the Belgian Con-
stitutional Court in order to annul the law. Appli-
cants argued that the prohibition violated several 
rights and principles, including the principle of 
legality, the freedom of religion, and the right to 
non-discrimination. The Court rejected these argu-
ments, save for one minor proviso: it ruled that the 
ban was not to apply in places of worship, as this 
would unduly restrict freedom of religion (Con-
stitutional Court, 6 Dec. 2012, 2012/145). A similar 
reservation was made by the French Constitutional 
Council (Conseil Constitutionnel) with respect to the 
French ban (Vrielink, 2013a).

It may be noted that the Constitutional Court’s 
blanket affirmation of all aims of the ban, as well as 
the ban being considered necessary and proportion-
ate in light of these aims, was de facto invalidated by 
the ECtHR, in its ruling concerning the French ban 
(SAS v. France, App. No. 43835/11 (1 July 2014)). While 
the ECtHR did not consider the similarly substanti-
ated French ban to violate Article 9 of the ECHR, it 
did not consider women’s rights or considerations 
of safety to be able to justify it. Only the argument 
drawn from “living together” survived the Court’s 
scrutiny.

4. Female Genital Mutilation
In the year 2000 an Article 409 was inserted into 
the Criminal Code, which established the specific 
offense of female genital mutilation (or FGM). The 
article prohibits all forms of FGM, ranging from 
incision to clitoridectomy (excision) to infibulation. 
Circumcision of boys and men is not covered by the 
article, nor is there a meaningful debate concerning 
this practice in Belgium (Meyer, 2013).

It is a criminal offense not only to perform FGM, 
but also to participle in it, to facilitate it, and to 
attempt to perform it. Committing the offense on 
an underage female is considered an aggravating 
circumstance that increases the penalty. The same 
goes for situations in which: FGM is performed for 
profit; the mutilation results in an incurable disease 
or a permanent disability; the mutilation leads to 
the victim’s death; the mutilation is performed by a 
parent, grandparent, or other person with authority 
or guardianship over a minor or dependent person; 
or if it concerns a person who occasionally or habit-
ually lives with the victim.

The article also provides an exception to the 
usual principles of territoriality, rendering FGM 
punishable even if committed outside the country.

Since the provision’s entry into force (on 1 Apr. 
2001), very few complaints have been filed and none 
of these resulted in judicial prosecution.

5. Manipulation by Sectarian Organizations
In November 2011 an Article 442quater was intro-
duced into the Criminal Code, intended to penalize 
abuse of an individual’s vulnerability by sectarian 
organizations (see also “The Legal Status of Reli-
gious Communities”, above). The article prohibits 
anyone who is aware of another person’s physical or  
psychological weakness that seriously interferes 
with that person’s judgment from fraudulently 
abusing this situation in order to get the vulnerable 
person to do something (or refrain from doing some-
thing), with this “something” having to be highly 
detrimental to the person’s physical or mental integ-
rity or to his property (Kuty, 2012 and Hanoulle & 
Marlier, 2014).

A number of aggravating circumstances apply, 
including when the crime concerns a situation of 
“physical or psychological submission” brought 
about by exercising severe or repeated pressure 
or “specific techniques aimed at impairing some-
one’s judgment” (§ 2, 1); or if minors are the victims  
(§ 2, 2); or when the conduct concerns an act of  
“participation in the principal or ancillary activity  
of an association” (§ 2, 4).

In 2013 the Constitutional Court ruled on the  
constitutionality of this legislation, upholding it on 
the condition that it is interpreted to require the 
cumulative presence of all (subjective and objec-
tive) elements mentioned in the provision (Consti-
tutional Court, 7 Nov. 2013, no. 146/2013).

C. Relevance of Religious Motives in Crimes
Religious motives may play a role in criminal pro-
ceedings at several levels: in certain cases religious 
motives may excuse or justify a crime altogether, 
while in other situations the religious nature of a 
crime is taken into account in sentencing. However, 
no specific exculpatory or justificatory grounds or 
attenuating circumstances exist in this regard, and 
case law tends to be rather unpredictable.

1. Kirpan
Some case law exists concerning the wearing of a  
kirpan, the ceremonial dagger that baptized Sikhs 
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are to carry at all times (along with four additional 
articles of faith, collectively often referred to as 
the “five Ks” (Pañj Kakār)). Both in first instance 
(Criminal Court of Hasselt, 12 Nov. 2007) and on 
appeal (Court of Appeal of Antwerp, 14 Jan. 2009), 
two defendants who had been on their way to a Sikh 
temple were acquitted from the charge of carrying a 
weapon without lawful reasons.

The courts came to an acquittal without (explic-
itly) referring to the freedom of religion. Instead, the 
court of appeal emphasized the fact that the kirpans 
at issue were “very small, of inferior quality, entirely 
blunt, and their tip was unsharpened”. For this  
reason the court concluded that they were unfit  
to be used as weapons and, as such, could not be 
considered “weapons” in the sense of the Belgian 
Weapons Act.

2. Compulsory Military Service: No Longer 
an Issue
Up until the abolition of compulsory military ser-
vice, Jehovah’s Witnesses encountered systematic 
problems. They objected not only to military ser-
vice, but also to the alternative provided for con-
scientious objectors: civic service. On the basis of 
Article 46 of the military penal statute book, the 
persons concerned were classified as deserters and 
this generally resulted in a two-year prison sentence 
(Torfs, 1992, 217). As of 1994 this is no longer an issue. 
At that time, military service was suspended; in 2004 
it was officially abolished.

3. Religious Exorcisms
In 2009 an 18-year-old girl died as a result of burns 
after an exorcism ceremony was performed on her, 
since she was believed to be possessed by jinn. The 
Islamic cleric who carried out the ceremony was 
prosecuted along with the girl’s parents and several 
accomplices. In March 2015 the defendants were 
convicted of torture and inhumane treatment, with 
the aggravating circumstance that the victim was 
in a vulnerable condition. The judge emphasized 
that “a particular religious belief cannot, in any way, 
justify the treatment that [the girl] was submitted  
to . . . The Islamic belief in demons (jinn), and its 
treatment method (ruqya) may never lead to some-
one being tortured in such a way as happened to 
[the victim].”

Furthermore, while the court acknowledged that 
the cleric “had moral authority” over the girl’s par-
ents, this did not “alter the fact that the parents have 
their own responsibility, and cannot hide behind 

the alleged professionalism of [the cleric]”, since 
anyone ought to have known that the things that 
were done to the girl (i.e. pouring boiling water over 
her, hitting her, and applying sodium hydroxide to 
her skin) would cause severe mental and physical 
suffering (Criminal Court of Antwerp, 6 Mar. 2015).

In 2012, a jury also convicted six people who 
had been charged in connection with the death of 
a young Muslim woman in a deadly exorcism cer-
emony (Court of Assizes of Brussels, 11 June 2012). 
The victim’s husband was among the perpetrators; 
his aim had been to evict from his wife’s body the 
“demons” that prevented her from becoming preg-
nant. The jury did not regard the religious nature of 
the crime as legally relevant, and decided that the 
suspects were guilty of conscious acts of torture 
leading to the death of the victim.

4. Smokers Church
An amusing example in which religion was invoked 
in an attempt to “justify” a criminal violation was 
the case of the so-called “smokers church”. The case 
concerned a small-town Belgian café owner who 
was convicted for repeatedly failing to comply with 
the country’s smoking ban. The owner refused to 
pay the proposed settlement and invoked the right 
to freedom of religion. He claimed to be a member 
of the “Only and Universal Smokers Church of God” 
(Enige en Universele Rokerskerk van God), and the 
café itself should be considered as an oratory or cha-
pel of said faith, and smoking as its religious rite.

The Criminal Court of Ghent turned out to be 
impervious to that argument and imposed a fine. 
The court stated that the defendant “evidently [has] 
no respect for rules that must be observed in the 
general interest”. Furthermore, the judge found the 
defendant’s appeal to religious freedom to “testify to 
arrogance and contempt” (Criminal Court of Ghent, 
30 Oct. 2012). The case can serve as an illustration 
of the legal issues presented by so-called “invented 
religions” (Vrielink, 2013).

D. Professional Secrecy by Minister of a  
Religion
Professional secrecy by a minister of a religion is a 
hot topic in Belgium, after a number of pedophilia 
scandals in which members of the Catholic Church 
were involved. Ministers of religions fall within 
the scope of the general provision on professional 
secrecy in Article 458 of the Criminal Code (which 
applies, inter alia, to “persons who because of their 
function or profession have knowledge of secrets 
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that have been confided to them”). Article 458 pro-
hibits revealing these secrets save for the case of a 
summons to testify in court or before a parliamen-
tary investigation committee. In the latter situa-
tions case law obliges them to disclose their secrets 
(Brems, 2013).

A relatively recent (2011) Article 458bis provides 
an additional exception concerning certain crimes 
against minors, i.e. sexual assault, rape, murder, 
manslaughter, offenses involving bodily harm, 
female genital mutilation (see above), abandon-
ment, and neglect. If an underage victim confides in 
the minister (or anyone else who by virtue of their 
position has access to secrets) (1), and there is seri-
ous and imminent danger for the mental or physical 
integrity of the victim (2), from which the victim is 
unable to protect himself (3), the minister is allowed 
to report the offense to the public prosecutor.

All three conditions must be present cumula-
tively, however (Huybrechts, 2008).
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