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I. INTRODUCTION

Segall’s proposal for health justice presents an internal status quo bias. It accepts an
international order that is intrinsically incompatible with the compensatory mechanism
for global inequities in health that his theory advocates. Consequently it cannot justify
the prominent role that a luck egalitatian theory of health justice is supposed to have
within a general conception of justice. Global health inequity is the largest and most
severe challenge to any theory of health justice. The luck egalitarian answer to this test
should be able to justify the political constraints on those institutions that regulate the
social determinants of health on a global scale and what degrees of self-determination
are compatible with the realization of this goal. Segall’s proposal is internally inconsistent
because it presupposes at the international level a political division of labour that he con-
siders incompatible with health equity at the sub-state level. The political determinants of
global health must be explicitly taken into account in the “structure of justice” and any
international accommodation must be explicitly justified against a background concep-
tion of justice that is cosmopolitan ‘in substance’.
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II. THE NATURE AND JUSTIFICATION OF THE PROJECT

The purpose of Health, Luck, and Justice is to defend a luck egalitarian theory of justice in
health. This task is articulated in three differentiated parts, each of them devoted to a spe-
cific aspect. We also observe that the reflection follows a sequence in which the discus-
sion is progressively broadened in depth and scope. The first part focuses on questions
of justice in healthcare. The second part incorporates the recent turn regarding the social
determinants of health with the subsequent re-dimensioning of the impact of access to
healthcare in achieving health proper. The third part “applies the theory to the particular
issue of political borders” (6). Under the heading Health without Borders, Segall analyses
the aforementioned problems of access to healthcare and the just distribution of the
social determinants of health through sub-national and international political borders. In
the first case, Segall discusses and rejects possible justifications for the devolution and
fragmentation of healthcare systems. In the second case, he examines the huge disparities
in global health from a luck egalitarian perspective.

As the author confesses, the book is the result of a personal undertaking of an
academic challenge. Health had been an elusive topic for luck egalitarians and the time
was ripe to try to show the fruitfulness of a specific theory of justice in health from a
luck egalitarian perspective. The timing was also crucially coincidental with the socio-
epidemiological turn in the WHO. Segall rightfully questions: If ‘healthcare’ is no longer
special, what is the point of a theory of justice in health proper. If we shift our focus in
the debate form access to medical assistance to the surrounding social conditions within
which the population is born, grows, lives, works, interacts and ages, then a theory of
justice has to take into account the impact of those social conditions that have a specific
impact on one specific dimension in the quality of the life of the people. Would it not be
better to focus on the overall quality of life of the population? Like matryoshka dolls, we
could assimilate the more limited and partial approaches, eventually dissolving all social
determinants of health into the social conditions that determine the welfare and the dis-
tribution of access to advantages.

Segall accepts the challenge and proceeds by inverting the burden of proof. Health
is such an important and basic dimension that we cannot even have a correct understand-
ing of the concept of social justice without a specific understanding of what would be
a just social distribution of health. Here the author relies explicitly on Sen’s defence of
the concept of Health Equity (Sen 2002). However, pointing out the need for a detailed
exploration of what health means for social justice is just part of the job. Different ac-
counts may be provided in terms of central human capabilities, opportunities for welfare,
and opportunities to develop life plans, which explain the causal web of psycho-social
determinants of population health. We can even provide the most sophisticated under-
standing of the fateful and pervasive role of luck in our health. However, the role of the
political philosopher does not stop there. The original paradigm of justice in healthcare
had the clear and specific practical intent of proposing guidelines for the adjudication of
scarce resources and for the design and reform of healthcare systems. What is the point
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of a theory of just health proper? Is it possible to specify a proper domain that does not
merge with a theory of justice as equal opportunity for wellbeing? Even if we presume
this is the case, what is the relationship between both theoretical activities? Are they
compatible?

Segall answers positively by holding that despite its relevant significance for a gen-
eral theory of justice, justice in health is still a partial theory and that we should achieve
an ideal theory (95). In Segall’s characterization, the partial theory of health justice has a
contributive explanatory function in illuminating a great deal of the wellbeing currency of
a general theory of luck egalitarian justice. And this partial theory, if we are aware of the
possible trade-offs within the more general framework, has also some legitimate practical
relevance for policy guiding. “We could, however, think of some mundane and practical
reasons that make it a worthwhile goal identifying what justice in health requires. The
World Health Organization, for example, might be seen to require guidelines for a just
distribution of global health. In that case, philosophers are called upon to help ascertain
what such a policy would be. WHO is probably not concerned with the just allocation of
all conceivable goods but rather in the just allocation of health alone. Rather than turning
their noses up to such a challenge, philosophers, it seems to me, ought to embrace it and
respond to it” (94).

Unfortunately, the practical intent dormant in this project is under-theorized. An
explicit discussion of the relationship between applied and ideal theory would be very re-
warding. For instance, it would be very enlightening to provide a more systematic discus-
sion of the weights and priorities of the values that are traded off against the principles
of justice. Is pluralism just a synonym for intuitionism? What is the connection between
a principle of justice and principles of regulation? Does ‘applied theory’ mean ‘bottom-
up’, “fact-sensitive’? What kinds of concessions to feasibility are justified in order to have
practical value for public policy? (Wolff 2011, 1-10). Segall describes the “the structure of
justice” as the process of arriving at convincing principles of regulation out of a balanc-
ing of principles of justice against a plurality of competing values and considerations. By
“the substance of justice” he understands the kind of support that the pure ideal theory
of luck egalitarianism derives from its applied branch. The more convincing luck egalitat-
ian solutions ate to practical cases, the more appealing the pure ideal theory (172-173).
I find the connection between the structure and the substance of justice problematic. In
my reading of Health, Luck and Justice 1 will explore and discuss the extent to which this
challenge is met.

III. AN EGALITARIAN WORLD HEALTH ORGANIZATION

One problem with the whole project is the lack of differentiation of theoretical levels
in the articulation of the chapters. While democratic egalitarians are fundamentally con-
cerned with relationships among members of a political community that shares some
basic institutions, luck egalitarians adopt a critical take on the arbitrariness of national
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membership and embrace a more cosmic conception of justice. Segall not only questions
the moral arbitrariness of the natural lottery that distributes our chances in life in a given
society, but also questions the national natural lottery that determines the vast dispatity
in quality of life globally (6). Considering the magnitude of this strikingly dramatic fact it
is difficult to overlook its relevance for a theory of health justice. Segall affirms that he is
not addressing the question of the internal connection between luck egalitarianism and
cosmopolitanism, although making this point explicit would enhance the fruitfulness of
his proposal. He skips this discussion by simply quoting Arneson in an endnote: “Luck
egalitarianism in its core, unless encumbered with added moral commitments that do not
arise from the internal development of its rationale but ate just slapped on from outside,
is a global cosmopolitan account of social justice” (215 n. 106). Segall finds Arneson’s
interpretation motre convincing than the more limited view sponsored by Dworkin. But
we lack a more detailed discussion of the value of community, or of the relationships of
co-responsibility that are being sacrificed. This is one of the great unresolved tensions in
Segall’s challenge.

The third part of the book is entitled Health without Borders. The chapters in this
section describe a status quo scenatio of internal borders in federal states and an inter-
national order of sovereign states. The analysis points out how arbitrary international
inequalities in health are and how irrelevant nationality is as a factor justifying them.
At the domestic level, this leads us to oppose the fragmentation and devolution of the
Federal Health System in multinational states, because this would foreseeably engender
further disparities in health between rich and poor communities. Cultural preferences
that develop into expensive preferences in healthcare should also be rejected. Health
equity seems to justify a limit to self-determination or limited autonomy at the sub-
national level. As a constraint to political determination, health justice also expresses an
internal trade-off of goods and values within a general theory of justice. Cultural values
that shape the life of a community, for instance, have to be weighted and justified against
their impact on the partial account of health justice. National borders, as a departure
from the global cosmopolitan account of social justice sponsored by Arneson, should
be justified as “moral commitments slapped on from the outside.” We lack an explicit
ranking of preferences that would enable the tradeoffs that would justify an international
political order and so Segall does not fully fulfil the challenge of offering a partial concep-
tion of justice in health that would illuminate a general theory of luck egalitarian justice.
We know that equity in health is a political constraint relevant enough to block internal
political fragmentation and sub-national self-determination. However, we do not find an
analogous argument against the international political structure.

At the sub-national level, Segall provides all sorts of empirical considerations that
undermine the practical feasibility of equity in health in a fragmented healthcare system,
including self-centred bias and local loyalties. All things considered, preserving the good
of equity in health is defended as a valid argument to block sub-national levels of self-
government. Why then should supra-national levels be permitted when they lead to a
massive and dramatic violation of equity in health? This is the question that Segall never
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addresses explicitly when discussing the issue of global health. Despite advocating an
egalitarian global distribution of the social determinants of health, Segall admits the same
political structure of fragmented self-governing units that he condemned as inimical to
the preservation of that highly significant component of social justice that is health eq-
uity. This relatively unquestioned starting point is at odds with both embracing the cos-
mic character of luck egalitarianism and with the Arnesonian defence of a cosmopolitan
conception of global social justice. It also clashes with the practical challenge of offering
policy guidelines for a WHO capable of implementing a global prioritarian distribution of
the social determinants of health. We need more light to distinguish what are:

i. The trade-offs between a substantive but partial theory of health justice that has to
be balanced against other legitimate considerations within a general theory of jus-
tice and “other moral commitments slapped on from outside.”

il. The trade-offs between an ideal conception of justice and non-ideal theory applied
to conditions of gender-based inequalities in life expectancies, self-centred prefer-
ences, biased political systems and particularistic solidarities.

These distinctions are much needed, because without them the luck egalitarian project
risks losing its cosmopolitan edge. The luck egalitarian contribution to the debate about
social justice had consisted in pushing the Rawlsian notion of natural lottery towards its
more radical consequences, questioning dubious notions of entitlement deeply embed-
ded in obscure figures of meritocratic reward or exclusionary borders. However, luck
egalitarianism had always faced two difficult questions in the strict implications of a con-
cept of responsibility in (i) the development of expensive tastes and in (i) the abandon-
ment of the reckless to the consequences of their informed decisions.'

Although in general Segall admits that luck egalitarianism is a natural advocate
of multicultural accommodations, since individuals have no control over the culture
in which they are rooted and socialized, he warns against the development of cultur-
ally based expensive healthcare preferences when they can be used as arguments to
fragment a unitary healthcare system according to the preferences of groups with differ-
ent purchasing powers (143-144).

Segall examines the second difficulty by first tuning down the concept of responsi-
bility to what is “reasonable to expect individuals to avoid,” which is very similar to — but
simpler than — Roemer’s account of standards for expected performance within homoge-
neous social types (Roemer 1998, 16-18). When we apply this luck egalitarian conception
of health justice to the international status quo, the assessment is critically negative. Huge
international disparities in health cannot be justified because:

i. A substantial percentage of the populations in the very worst conditions are chil-
dren who cannot be held responsible for the political decisions of their countries
or for the decisions taken by older generations on their behalf (Gosseries 2012,
293-294).
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il. A significant portion of the people having the worst health status live under
regimes that are not sufficiently representative to hold them responsible for the
political decisions taken by their leaders.

ili. Even in a hypothetical democratic republic of Imprudentia, dissenters who do not
benefit from reckless policies cannot be held responsible for the adverse conse-
quences for their health.

iv. Segall also rejects Daniels’ claim that international poor performance in health policy
can be almost totally explained by domestic causes. On the contrary, Segall affirms
that an unjust international system plays a significant role in perpetuating global
inequalities in resources and also in health. Those poor countries with an exception-
ally high record in health are egalitarian countries with a huge investment in the
public sector that have to resist enormous political and economic pressures. These
are not exemplars of the irrelevant role of the global order. These countries exemplify
“what it is unreasonable to expect.” Consequently, the threshold of responsibility for
poor performance in health should lower its bar. The global order has a negative
impact on global health and the correlation between GDP and the Global Disease
Burden is stronger than Daniels admits. The magnitude of what should be redistrib-
uted in terms of justice to compensate global inequalities in health is larger than what
Daniels concedes (Daniels 2008, 344).

v. After taking into account the role of global institutions in poor domestic performance
in health, the room for full responsibility in Imprudentia is substantially reduced. How-
ever, even in these cases, Segall avoids abandoning the reckless by combining luck
egalitarianism with a duty of humanitarian assistance under a morally pluralistic
umbrella. The threshold of this duty of compassion is the attendance of medical needs.

At the end, the pluralistic-egalitarian version of justice in health defends an almost un-
conditional equality in health, qualified with a formal accommodation of a sense of re-
spect for agency and responsibility that in practice is dissolved in the complex circum-
stances of the attribution of responsibility beyond the “reasonable avoidance” condition.
Even if Reckless and Prudent compete for scarce resources, urgency of need decides. In
case of equal urgency, Segall recommends tossing a loaded coin to avoid uncompassion-
ate automatic abandonment. In short: other things being equal, responsibility #zght make
a difference. The larger the scale, the smaller the difference. In terms of global health,
justice requires practical equality.

From these sound arguments it is possible to affirm that international inequalities in
health are unjust and should be addressed through the redistribution of the social deter-
minants of health, prioritizing transfers from a Global Health Dividend to the worst-off
populations (161-164).

IV. THE FACTS AND PRINCIPLES OF GLOBAL HEALTH GOVERNANCE

Once we assess the international status quo against a luck egalitarian criterion of justice
in health, an applied theory should bring us guidelines for political reform. Even under
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a ‘cosmic’ conception of justice, we can only assess an institutional order or some social
circumstance when it can be traced back to an intentional act and when there were fore-
seeable and preferable alternatives at hand. It only makes sense to condemn international
inequality in health if it is possible to design an alternative system that improves the
situation. Quoting Cohen: “How much deviation from principle P is justified for the
sake of better compliance with principle Q, across different types of circumstances, is
an a priori matter, not one sensitive to fact. But how much we actually implement P and
Q depends on the factual question: what circumstances are we actually in?” (2008, 272).
Although Segall has identified the putative spider behind the web of causation in the
social production of disease (Krieger 1994) he does not recommend an alternative politi-
cal architecture. The Global Health Dividend that Segall briefly sketches is outside the
‘feasibility set’” dotted by the same factual points that advise against devolution and local
self-government in healthcare.

If the point of developing a luck egalitatian theory of health justice is that health
is such a determining factor in equal opportunity to wellbeing (or access to advantages)
that we cannot understand social justice properly without a comprehensive account of
the impact of health justice, then we must assume that the institutions governing the
social determinants of health must have political relevance in designing the social struc-
ture. This argument is also consistent with Segall’s case for resisting political devolution
and for taming the proliferation of collective health-tastes and cultural preferences in
healthcare. But if we have convincing arguments to oppose sub-national devolution, we
also have analogous arguments to reject a political division of labour that systematically
produces unjust inequalities in global health. The international system cannot be taken
for granted in a luck egalitarian perspective. It stands in need of justification from a neu-
tral starting point (Holtug 2011, 150), and if borders are in need of justification, then the
default position is a global scenario from which we have to evaluate justifiable departures,
that is, permissible degrees of sub-global political devolution.

On the contrary, Segall’s approach starts midway. Assuming the national state as
the natural ground, he examines our duties towards co-citizens in complex multinational
states (sub-national level) and duties towards foreigners (beyond national). But in order
to implement these duties it is necessary to address the political design of the very global
political structure that perpetuates such a vast inequity in health.

Segall tries to minimize the extent of the transfers required, admitting that be-
yond a threshold of $6-8,000 GDP per capita increments in wealth have a very limited
impact in population health (159; Daniels 2008, 84; 342). Consequently we should
point to this goal to mitigate the inequalities in health. However, the magnitudes cor-
related in Daniel’s figure are wealth (GDP per capita) and life expectancy at birth.
Even if we have to rely for practical purposes on the indicators at hand, we should
keep in mind that in these conversions we cannot devaluate the currency of justice in
the absence of an explicit and convincing reason. In this case, although in several pas-
sages the author reminds us of the difference between life and the quality of healthy
life (that implies the full enjoyment of normal functionings), we do not have any
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guarantee that life expectancy at this GDP threshold can count as egalitarian health
measured in QALYs/DALYs. There are multiple health deficits with a severe impact
on wellbeing and on the development of important capacities that are compatible
with an average life-expectancy. Translating global health equity into the correlation
of $6-8,000 GDP per capita/life expectancy implies reducing a global egalitarian ideal
to a sufficientarian proxy. This is a trade-off that must be justified with convincing
reasons, because although we would be massively improving the situation of many, we
would be depriving all of them of a quality of healthy life that they deserve in equal
terms.

We should also keep in mind that the original undevalued currency implies the dis-
tribution of the social determinants of health that go beyond the usual access to medical
care or the non-clinical public health policy. These include, as described by the author,
“the effects of familial nurture in early life, social exclusion, unemployment, work (not
work safety, but rather the effects of stress and workplace hierarchy), the availability of
social networks, substance addiction, diet (again: quality, as distinct from safety, of food),
and transport” (91-92). Achieving these conditions may require:

i.  Imposing a larger than expected contribution to a redistributive mechanism that
would demand unpopular sacrifices from the rich countries. The potential political
resistance to these transfers might also be greater than expected.

ii. Implementing a global executive agency capable of collecting the funds, enforcing
local policies related to the social determinants of health, and monitoring perfor-
mance.

ili. If these goals seem unrealistic then the author should articulate an explicit justifica-
tion of why a voluntary commitment to a sufficientarian $6-8,000 GDP per capita
threshold is a good enough second best.

Alternative approaches to this Global Health Dividend also face similar problems.
Daniels’ Fair Equality of Opportunity approach relies mostly on a statist structure,
where the duty of securing the human right to health rests primarily on states and only
secondarily on the international community. However, Daniels points to the emerging
horizon of international organizations as a possible arena to develop an intermediate mo-
rality of cooperation that can provide public goods for global health and a more efficient
level of coordination (2008, 345-55).

Among the most promising global institutional reforms that Daniels highlights we
can find Pogge’s Health Impact Fund (HIF). This project is substantively different from
Segall’s Global Health Dividend because it takes into account the fact of self-centred
incentives and minimizes its reliance on morally motivated international conduct. The
HIF is a global scheme for access to essential medicines (healthcare) that rewards innova-
tors (Big Pharma) according to its measurable impact on the quality of life of the human
population. Its motivation is egalitarian, but in practice its internal regulation works in a
prioritarian way because the worst living conditions imply the most rewarding potential.
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The currency of the HIF is the QALYSs that are accounted against the Global Disease
Burden. (Daniels 2008, 352-53; Pogge 2009; 2011)

Madison Powers and Ruth Faden defend a very nuanced and sophisticated account
of sufficiency for wellbeing. This eclectic account is explicity Sufficientarian, although
some key dimensions of wellbeing (respect) may require an egalitarian distribution to
be effective. However, their contextual account is strongly non-idealistic and they reject
the idea that a decent life span should be measured using highest life-expectancy as the
benchmark (Japan), as the Global Disease Burden project of the WHO does (Powers and
Faden 2000, 61; 95). In contrast to Daniels, Powers and Faden consider Thomas Pogge’s
account of the role of the global order in the perpetuation of severe poverty and its
impact on global health inequality to be compelling. Consequently, they ate completely
aware that meeting the basic needs of the populations living in most parts of the develop-
ing world “involve much more than what global public health institutions, both public
and private, can provide” (20006, 85, 90-91).

Other capability theorists, such as Sridar Venkatapuram, offer sufficientatian
accounts, describing health as a meta-capability that includes certain core social enti-
tlements to achieve a determined level of functionings. This level is referenced to the
possibilities and technological advances of a given time. This theory of the capability
for health combines the perspective of the social determinants of health with the indi-
vidualistic method of the capability approach. It places an emphasis on the existence
of local conditions that can ensure a sustainably healthy life span and on the awareness
of the global nature of many of these factors that can affect and threaten population
health. Surprisingly for a work about Health Justice and with a whole (final) chapter
devoted to global justice, there is no mention of the impact of global poverty on poor
health in terms of justice. At the same time it stresses that all agents, public and private,
collective and singular, have a moral duty to contribute to make all individuals meet
the threshold of capabilities for health, which is a core notion less demanding than the
concept of wellbeing that is linked to the whole list of capabilities: “to be healthy is
to have a sufficient level of capabilities of pursuing life plans in contemporary global
society that is commensurate with equal human dignity” (Venkatapuram 2011, 168;
225;152; 230-31).

Jennifer Prah Ruger adopts a more limited version of the capabilities approach,
focusing on in the more traditional domain of public health while expressing some
sceptical doubts regarding the wisdom of acting through poorly understood caus-
al correlations to achieve indirect effects on individual health (2010, 98-103). She
progressively expands the original view to global health justice in a conception in
which “justice requires prioritizing responsibilities through shared health govern-
ance to reduce shortfall inequalities in central health capabilities — a general duty to
reduce premature mortality and escapable morbidity” (2009, 261). The criterion of
shortfall equality consists in a hybrid between a sufficientarian threshold and a pri-
oritarian commitment to reduce the gap below the norm or maximize the potential
above without reducing anyone’s functioning below the norm. Ruger realizes that the
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promotion of this goal requires an enabling institutional framework and she proposes
the conception of “Provincial Globalism™ as a workable way to achieve the degree
of coordinated allocation of responsibilities among all the capable powers to create
shared health governance (2009, 273-74). The final stages of these voluntary agree-
ments and ethical commitments should lead to the creation of a global “Health Con-
stitution” that works as meta-reference for prescribing the sort of instruments that
would guarantee the realization of the common goal (2011, 42-43).

Finally, the “Framework Convention on Global Health” constitutes one last at-
tempt to put the emphasis on the need of global structural reform to have any realistic
chance of a progressive realization of global health. Drafted by Lawrence Gostin, this
proposal sets a very low bar: meeting the survival needs of the world’s less healthy peo-
ple. It articulates a complex layered structure that relies on international law and that
exploits the underused normative capacity of the WHO (Gostin 2008).> However, in
view of the enduring political difficulties related to establishing binding agreements for
resource transfers, Gostin has advanced a lighter and even less demanding coordinating
mechanism based on voluntary agreements around a “Global Plan for Justice” to redress
the health gap (Gostin 2010).

V. CONCLUSION

I have pointed to the problematic transition between international political structures and
conceptions of global health justice to rescue one of the key questions a luck egalitarian
theory of health justice has to address. If health equity is such a transcendental constitu-
tive of social justice to block political devolution and sub-national levels of self-govern-
ment, why should we rely on a international political structure that systematically pro-
duces massive inequities in health, and on the mandate of an inefficient WHO? Should
a luck egalitarian conception of global health not also illuminate our understanding of
the permissible political structures and of the legitimate constraints on their sovereign
power? Is health not truly without borders?
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NOTES

1. See for instance the accompanying articles in this Reactions and Debate section.

2. On the pragmatic advantages of supplementing philosophical arguments with case law
and the human rights regime, see also Jonathan Wolff, “The Human Right to Health,” in Global
Health and Global Health Ethics, edited by Solomon Benatar and Gillian Brock (Cambridge:
Cambridge University Press, 2011), 108-118.

Segall on Sufficiency: Opting Out and Historical Responsibility
Axel Gosseries — Université de Louvain, Belgium.

I. INTRODUCTION

Health, Luck, and Justice is a great book. Its strengths lie in the sharpness and clarity of its
argumentation together with the fact of delving into a domain of justice that was in dire
need of systematic exploration. I am in agreement with the main lines of Segall’s posi-
tion: the prioritarian pattern of his egalitarianism, the need for a ‘reasonable avoidability’
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-like ingredient in the currency of justice, the fact of combining it with a responsibility-
insensitive basic needs sufficientarianism, its cosmopolitan scope, etc.

Unsurprisingly, there are also some points on which I do not fully share Segall’s
views. For example, while I agree with several of his arguments against “all-luck egalitari-
anism”, it does not seem to me that, under a prioritarian form, it is subject to levelling
down (52-53). I am also not convinced by the way in which he rejects what he calls the
“cosmic affirmative action” view when it comes to dealing with differences in life expec-
tancy between the sexes (107-108). Moreover, I would personally not be happy to give as
much weight to aggregative considerations as he does, beyond cases in which efficiency
gains are likely to benefit the least well-off (118). In this critical note, however, I would
like to limit myself to three aspects of his book.

II. EQUALITY-SUFFICIENCY DISCONTINUITY?

In the first part of his book, Segall defends a view that combines a (responsibility-sen-
sitive) luck egalitarianism with a (responsibility-insensitive) basic needs sufficientarian
requirement. This allows him to address what he calls the “abandonment objection”. As
he puts it, his account of healthcare “supplements luck egalitarian distributive justice with
a layer of sufficientarian concern for meeting everybody’s basic needs regardless of their
antecedent health-related conduct” (74).

I agree with the desirability of such a combination. However, I would like to briefly
discuss the way in which Segall analyzes the nature of this combination. He insists on a
discontinuity between the two parts of his combined view:

[...] I shall attempt to provide some reasons for thinking that luck egalitarians can
meet the abandonment objection, and justify treatment for imprudent patients |[...].
But before doing so I need to say something about the permissibility of employing
such non-egalitarian considerations |...] (64, italics mine).

I have argued here that the imprudent (e.g. reckless drivers) should not be left to die,
but not because of considerations of distributive justice, the only kind of considerations that
could potentially undermine luck egalitarianism (73, italics mine).

It thus looks as if the sufficientarian component is neither egalitarian, nor even part of
distributive justice. While insisting on the discontinuity between the two components,
Segall defends the combination through reference to value pluralism. Whether a case
could be made in favour of single-principle views as opposed to more complex ones is
unclear. In other words, whether there are good reasons to believe that a more continu-
ous theory is likely to provide a better account of fairness is open to discussion. Admit-
tedly, coherentists might sometimes feel that a more elegant, less complex normative
theory is also more likely to meet a high standard of coherence. But at the same time, this
does not seem to suffice for many of us to privilege a single-principled classical utilitarian,
for example, over a more complex Rawlsian view.
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Be that as it may, let me check here whether Segall’s view is actually not more
continuous than what he is willing to admit, both at the pattern and at the currency
levels. Let me begin with the pattern dimension. Segall claims that sufficientarianism
is a non-egalitarian idea. It is unclear to what extent he construes the term ‘egalitarian’
narrowly in the quote above. If one picks prioritarian egalitarianism (of which lexi-
min egalitarianism is a version), sufficientarianism could generally be presented as a
responsibility-insensitive form of capped prioritarianism. Instead of giving priority to
improving the situation of the least well-off in a maximizing way, we would do so in
a satisficing manner, i.e. up to a certain level. The spirit of this sufficientarianism (or
satismin egalitarianism) seems to me quite continuous with the spirit of prioritarianism
(or leximin), despite the fact that they use different strategies to limit the extent of
redistribution (capping versus responsibility-sensitivity). Later in the book (117), Segall
himself explicitly considers two branches of prioritarianism, which he refers to as the
sufficientarian and the egalitarian.

Moreover, even a ‘classical’ egalitarian pattern — focusing on inequalities as such
rather than on improving the situation of the least well-off as in the prioritarian case —
could be continuous with sufficientarianism if we agree to see the latter as a limitation
of the scope of egalitarian demands. This possibility is in fact accepted by Segall himself
when he states that under the democratic equality account — defended by Elizabeth An-
derson, for example — “the point of egalitarian justice is to provide everyone with a sufficient
Jevel of functioning. More specifically, justice requires an equal distribution of only those
goods and capabilities that are needed for the sake of equal citizenship and equal access
to civil society” (37, italics mine).

Rather than being discontinuous in terms of pattern, one could actually conclude at
this stage that Segall’s view combines a single pattern with zwo currencies, each applying to
its own specific domain, i.e. below and above the threshold. Moreover, if egalitarianism
can be said to be a distributive view, it would make sense to characterize sufficientarianism
in the same way, contrary to what is implied above in Segall’s second quote.

There thus seems to be more continuity than Segall is willing to admit at the paztern
level. Could we not move one step further and argue that even at the currency level, con-
tinuity is stronger than Segall suggests? He discusses three versions of sufficientatianism
in succession:

i. Democratic equality, criticized in chapter 2(3).

ii.  Basic needs sufficientarianism, endorsed in chapter 4(4).

iii. Autonomy-focused sufficientarianism, rejected in chapter 4(1) because “this
autonomy response turns out to be a nonegalitarian response” (63, italics mine).

I would like to focus on the latter form of sufficientarianism and check whether it could
be seen as continuous with luck prioritarianism, if only in part. I agree with Segall on
his starting point, i.e. the claim regarding the material basis for voluntariness/autonomy.
Here is the “material basis for autonomy” assumption (hereinafter “MB”) as he puts
1t:
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[...] once victims of bad option luck are allowed to slip below the material prerequisites
of autonomy, their subsequent choices and actions invatiably fall under the brute luck
category, as the agents cannot be held responsible for the resulting disadvantages (63).

According to Segall, autonomy sufficientarianism claims that “it is imperative that those
who suffer bad option luck do not fall below the subsistence level required for autono-
mous conduct” (63). Segall adds however that “it is 7ot a requirement of luck egalitarian justice
that victims of option luck be raised to the level of autonomy. For it is not unfair to aban-
don them, according to this reading; it is only inefficient” (63, italics mine). Is he right?

Consider people finding themselves below the sufficiency threshold due to brute
bad luck. They act in a certain way x” and the question is: should we compensate all the
disadvantages resulting from their engagement in *x’. If we accept MB, the answer is ‘yes’
because — as was pointed out above — none of them can be regarded as the result of a
choice. And this is so even for a luck prioritarian who does not add a sufficientarian com-
plement to his or her view. It does not follow from the view that the theory would become
responsibility-insensitive once we find ourselves below the threshold. It simply results
from the factual MB assumption. The autonomy/voluntatiness condition for responsi-
bility is never met, as a matter of fact, for agents finding themselves below the threshold.

If we were to stop here, it would look as if the metrics of a responsibility-insensitive
sufficientarianism and that of luck egalitarianism converge through the MB assumption. It
would seem therefore that continuity is strong at the cuvency level too. This requires, of
course, that the sufficiency threshold be understood as ‘sufficient for autonomy’ as op-
posed to ‘sufficient for basic needs’ or ‘sufficient for democratic participation’. Or at the
very least that there be a convergence between the ‘sufficient for autonomy’ threshold
and the others.

However, there are two peculiarities with ‘autonomy sufficientarianism’. First, if
the people finding themselves below the threshold do not seize an opportunity that
could bring them back above the sufficiency level (e.g. take a very cheap medicine that
requires some form of lucidity for its administration), we could consider — as luck priori-
tarians — that this is to be assimilated with brute bad luck. We will therefore compensate
for this. Such a compensation may actually bring us well above the sufficiency threshold
if taking the medicine would have done so too. This is one way in which autonomy
sufficientarianism would behave differently from a form of luck prioritarianism endors-
ing the MB assumption. The former would stop at the sufficiency level whereas the
latter would not.

Second — and more importantly — how are we to address a case in which a per-
son starts at a position well above sufficiency and then falls below it out of reasonably
avoidable behaviour such as reckless driving? Call this the ‘recklessly slipping below’
case, following Segall’s quote above. Luck egalitarians accepting the MB assumption
will 70f require compensation for inequalities resulting from this reckless driving action,
even though they will call for compensation for inequalities resulting from subsequent
actions taking place from below the threshold. If the situation of finding oneself below
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sufficiency can be traced back to this initial act of slipping from above sufficiency, in
principle, luck egalitarians accepting MB might remain unable to bring the person back
to sufficiency, although they will definitely compensate any further inequality that may
arise. It is probably this specific ‘recklessly slipping below” case that Segall has in mind
when he writes that “it is not a requirement of luck egalitarian justice that victims of
option luck be raised to the level of autonomy” (63, italics mine). The case shows that an
autonomy sufficientarian view can do more than what a luck egalitarian view endorsing
MB is able to justify.

What should we concluder At the pattern level, there is more continuity than Segall
is willing to admit. At the currency level, things are less clear-cut. However, while the ‘reck-
lessly slipping below’ case points at a clear difference between a luck prioritarian accept-
ing MB and an autonomy sufficientatian, there is still at the very least a strong convergence
between the two views.

III. WHAT’S WRONG WITH OPTING OUT?

In chapter 5, Segall defines the contours of his universal healthcare regime, especially
insofar as its sufficientarian dimension is concerned. As he puts it, universality involves
two dimensions. On the one hand, “a universal system is one that encompasses eve-
ryone and excludes no one” (74). On the other, “a system is universal, not only if it
excludes no one, but also if it allows no one to opt out of it” (74). In short: neither exclu-
sion, nor self-exclusion. It is the latter dimension that I will look into here.

Opting out in healthcare is an important issue. A healthcare system may deny pa-
tients the freedom to seek medical services in the private sector, even if they prefer to
spend their own pocket money on extra medical care rather than on attending hockey
matches. And in the case of organ donation schemes put in place in many countries,
there is the issue as to whether the default legal position should be that people allow
their organs to be donated at their death unless they opt out. Here, Segall looks into
two opting out cases that still differ from the two previous ones. Let me stylize them
as follows:

The consistent reckless (chapter 5[1])

What if a reckless person would prefer to forego medical treatment in a case of bad op-
tion luck rather than having to pay for it?

Roger the violinist (chapter 5[4])

What if Roger would prefer to forego medical treatment to restore his ability to walk in
exchange for cash to buy himself a Stradivarius?
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Segall secks to justify why both individuals should not be allowed to go for their pre-
ferred option. What differentiates/connects the two cases is not entirely clear to me.
However, let me consider each of them in turn.

To the ‘consistent reckless’ willing to pay the (uncertain and future) price of not
incurring the (well-defined and present) costs of contributing to the healthcare system,
Segall objects that “no one may sign away a priori the entitlement to have one’s basic
needs met” (78). The question is of course ‘why?” My suspicion is that it is hard to avoid
justifying that either in mildly paternalistic terms — see, for example, Van Parijs (1995) on
the regular instalments verszs lump sum debate —, or perhaps through a requirement of
solidarity — central to luck egalitarianism —, whenever there are good reasons to believe
that the reckless person is likely to end up being a net beneficiary and is otherwise better-
off for brute luck reasons. The justification that Segall invokes differs from this. I think
that it is a problematic one. He claims:

It is because we have a duty to meet basic needs, not because people have a right to have
their basic needs met, that one may not waive one’s entitlement to medical cate (78).

If one agrees to consider that duties are there to serve rights — an admittedly controver-
sial claim — it is hard to see why the inalienability of #be duty should ground the unwaiv-
ability of he right, rather than the reverse. If so, one needs an argument for the unwaiv-
ability of the right in the first place. One may of course have pragmatic arguments such
as “we know very well that such people are short-sighted and say now that they won’t
ask for anything, but will still come to us later and ask for it and even though we will
not be morally obliged, we will not refuse to help them”. But I do not think that if we
renounce one of the two justificatory lines above (mild paternalism and/or solidarity),
the view can be more principled than that. Phrased in that way, it is problematic because
saying “we will not refuse to help them” does not mean “we will have a moral duty to
help them”.!

Consider then the violinist. The argument offered by Segall against allowing Roger
to get the cash instead of healthcare for his leg is the following:

[W]elfarist luck egalitarians are committed to restoring Roger’s equal opportunity for
welfare compared to others; not to restoring his level of welfare to that of others.
Thus, they recommend providing him with the means that would restore that oppor-
tunity (namely, the wheelchair), and not providing him with whatever means would
boost his welfare (86).

To be clear, consider Roget’s possible claims:

i.  “I prefer a wheelchair to a leg, at no extra (long-term) cost to society”
ii. “I prefer a violin to a wheelchair or a leg, at no extra (long-term) cost to society”
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Should we grant Roger what he wants? I would conjecture that Segall would say ‘yes’ in
the first case and ‘no’ in the second. I tend to think that if Roget’s request were to be re-
jected, it should either be for pragmatic reasons (moral hazard) or on grounds of a mini-
mally thick conception of the good life (legs matter more than enhanced arms’). Let me
add here that referring to a Stradivarius may suggest that the reason for denying Roger his
violin has to do with the fact that the latter is more expensive than a wheelchair. The use
by Segall of the word ‘expensive’ in conversation preserves an ambiguity in this respect.
However, I do not think that this is what is at the heart of Segall’s argument. So, let us
assume that the violin costs the same as the leg replacement or the wheelchair.

I have three specific worries about Segall’s quote above where he claims that a fo-
cus on the proper currency of prioritarianism should make the answer clear. First, while
Segall rightly rejects the specific way in which Daniels characterizes the specialness of
health (chapter 2[1]), and while he also rejects the view according to which healtheare
would be special with respect to health (chapter 6[2]), one would have hoped to see more
of an account of whether Segall believes that Jea/th matters more than other dimensions
in life (see, however, 95-96). His position on Roger the violinist could actually be read as
implying that. But it is not argued for on such grounds.

Second, instead of phrasing the issue as an ‘opportunity for welfare versus welfare’, one
could rather phrase it as a ‘type 1 opportunity for welfare’ zersus a ‘type 2 opportunity for
welfare’. Type 1 would be ‘leg-or-wheelchair-based” while type 2 would be ‘violin-based’.
Third, the worry about Segall’s answer to the violinist’s request becomes even stronger as
we consider his emphasis in chapter 6 on the fact that while “health undetlies much of our
welfare” (95), “healthcare is a relatively minor determinant of our health” (96). If one ac-
cepts that playing the violin may literally contribute to the Roget’s health more than having
his legs fixed, it becomes less clear why one should not grant him what he wants. It is also
unclear to what extent we can say that a wheelchair or a leg prosthesis contributes to some-
one’s health in the same sense as a new leg. And one could even ask why one should deny
someone the choice between a wheelchair and, for example, a water sanitation machine
that would clearly contribute to his or her bealth too, ex hypothesi at the same cost to society.
In short, a violin may be as much a matter of gpportunity for welfare as a wheelchair. And a
violin could contribute to Roger’s bealth at least as much as a wheelchair.

Since we are talking about legs, let me introduce a slight variation on Segall’s ex-
ample to press him on the idea of putting priority on ‘fixing root causes’. As soon as we
accept the view that providing a wheelchair can be seen as a proper way of fixing the root
causes, one is prima facie bound to accept an equally (in)expensive musical instrument as a
substitute if the patient prefers so. Imagine that Roger is a heavy metal drummer and that
he hates walking and hiking. For him, his legs are mostly useful to press the drum pedals,
not to walk. If he loses a leg, this will reduce his opportunity for welfare significantly,
not because he will have more difficulties to walk, but mainly because it will be more dif-
ficult for him to play music. Imagine that a substitute to the drum pedal costs the same
price as the wheelchair. I don’t see any other reason than paternalism or moral hazard to
deny Roger this drumming substitute. So, what this points at is that, in Segall’s treatment,
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there is perhaps a certain vision of what each part of the body is standardly meant for —
here the locomotion function of a leg rather than the pedal pressing function. A careful
assessment of the connection between legs, health, music and opportunity for welfare
thus brings serious doubts on Segall’s position on Roger the violinist. While in both the
‘consistent reckless” and Roger the violinist cases, a prohibition on opting out might be
defended, it does not seem that Segall’s own grounds for it are sufficient.

IV. A SEPARATE STATUS FOR BENEFITS RESULTING FROM PAST WRONGS?

In chapter 11, Segall discusses one important issue in global justice. For the latter is not
only about whether the fact of being compatriots or not should make a difference, it is also
about how to deal with issues of collective responsibility. It is about whether dissenting
minorities within a generation, or generations following a decision-making one, should be
held responsible for disadvantages resulting from reasonably avoidable actions in the past.
This is a notably tricky question. The approach that Segall adopts here is ‘benefit-based™

[W]e are required to hold citizens of developing nations liable for policies from which
they benefit, even if they are not morally responsible for enacting them (157).2

He adopts this view both for dissenting minority members and for the descendants of
those who took reasonably avoidable decisions. However, his strategy then consists in
claiming that as a matter of fact, “those bearing the greatest share of the global burden of
disease seldom otherwise benefit from the policies that have led to their poor health
status” (162). This means that the condition for a benefit-based responsibility is very
often not met. This is an important step that is too often left aside in actual debates on
the matter.

However, beside the fact that the requirements of benefit-based responsibility are
not met, I think that there is something wrong not only with holding a person responsible
for the actions of others from which he or she did not benefit, but even with compensat-
ing the victims of such actions to the extent to which one benefited from these problem-
atic actions by others. What is at stake here is the extent to which one wants to treat such
benefits separately from the whole package of wealth inherited from the previous genera-
tion. In other words, this has to do with the extent to which one should agree to pursue
specific justice separately from overall justice, as Segall discusses in chapter 6(2).

My view differs from his in the following way, at least in cases of historical injustice
where no issues of incentives are at stake. I think that when looking at cases of histori-
cal injustice, we should not consider the current generation as morally responsible for
past wrongs. But we should also reject the intermediary view that focuses on the current
benefits from past wrongs. Instead, the only thing one needs to do — at least in cases
where incentives are not at stake — is to consider the full basket that each of the states has
inherited, and treat it fully as a circumstance. From the point of view of a generation, the
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acts of the earlier generation are pure circumstances over which they have no control.
There is thus no reason to treat these benefits separately — and differently in terms of the
obligations they would generate — from, for example, the amount of natural wealth one
happens to inherit as a random result of the geographical location of one’s territory.

To put it differently, whatever causes our level of inherited wealth (natural events,
past wrongs, prudent action) is to be considered as pure brute luck from the perspective of
the inheriting generation. This means that in the intergenerational realm, without aban-
doning the idea of responsibility, one should simply conclude that as a matter of fact, what
a generation inherits is a matter of brute luck. This reduces of course the practical scope for
responsibility. But it is what a consistent luck prioritarian view requires, rather than trying
to recuperate a derived form of special responsibility through the idea of ‘benefit-based’
responsibility. The cases involving incentives are of course more complex. But even then,
I'would claim that the principles to be applied are not as straightforward a ‘benefit-based’
approach as the one defended by Segall.*
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duty to apologize and compensate” (157); “where dissenters are still likely to benefit from the
policy they opposed, moral responsibility and liability may come apart” (165).
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Reasonable Avoidability, Responsibility and 1ifestyle Diseases
Martin Marchman Andersen — Copenhagen University, Denmark.

I. INTRODUCTION

In Health, Luck and Justice, Shlomi Segall argues for a luck egalitarian approach to justice in
healthcare. As the basis for a just distribution he suggests a principle of Reasonable Avoid-
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ability, which he takes to imply that we do not have justice-based reasons to treat diseases
brought about by imprudent behaviour such as smoking and over-eating. While I seck
to investigate how we are to understand this principle of Reasonable Avoidability more
precisely, I also object to it. First, I argue that Segall neither succeeds in showing that in-
dividuals quite generally are responsible for behaviours such as smoking and over-eating,
nor that responsibility is ultimately irrelevant for the principle of Reasonable Avoidability.
Second, I object to an argument of Segall’s, according to which the size of the healthcare
costs related to smoking and obesity is irrelevant for whether society reasonably can expect
individuals to avoid smoking and obesity. Finally, I come up with a suggestion for how
to modify the principle of Reasonable Avoidability so that it can answer my objections.

In his book, Segall argues that people with risky lifestyles place unnecessary burdens
on the healthcare system (1). He therefore suggests a luck egalitarian approach to justice
in healthcare based on a principle of Reasonable Avoidability (henceforth: RA):

It is unjust for individuals to be worse off than others due to outcomes that it would
have been unreasonable to expect them to avoid (13).

He maintains that we can reasonably expect individuals to exetcise, not to smoke, drink,
overeat, and the like, and therefore justice does not requite society to bear the costs related to
such risky behaviours. In order not to abandon the imprudent, however, he suggests a model of
meeting basic needs to complement the luck egalitarian distribution of healthcare. To compensate
society for the latter, alcohol, tobacco, fatty food etc. should be taxed ex ante proportionally in
order to cover the costs associated with the diseases they bring about (hospital expenses etc.).

In the present response I will investigate and object to Segall’s principle of RA as
the basis of a just distribution of healthcare. First I briefly outline Segall’s use of — and
arguments for — RA. Second, I suggest that in order to justify the claim that society does
not have justice-based reasons to treat diseases stemming from behaviours such as smoking
and over-cating, Segall must either show that individuals guite generally are responsible for
smoking and over-eating, or (and it is possible to read him as implying this) that responsibil-
ity is irrelevant for RA. I argue that the latter clashes with our basic (luck egalitarian) intui-
tions, and that it therefore may be better for Segall to demonstrate the former. Segall further
argues that the size of the costs related to a certain behaviour (such as smoking) is irrelevant
for our considerations about whether we should count that behaviour as reasonably avoid-
able. Third, I object to this argument and discuss four potential solutions to it. Finally I
suggest a modified principle of RA. The examples I will use relate to cases of smoking, but
this is mainly because smoking serves as an excellent clear-cut case. I believe my arguments
hold én principle for most, if not all, behaviours leading to increased risks of diseases.

II. THE ABANDONMENT OBJECTION AND THE IDEA OF RA

The standard objection to a luck egalitarian approach to justice in healthcare is the aban-
donment objection given by Elisabeth Anderson:
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Consider an uninsured driver who negligently makes an illegal turn that causes an
accident with another car. Witnesses call the police, reporting who is at fault; the police
transmit this information to emergency medical technicians. When they arrive at the
scene and find that the driver at fault is uninsured, they leave him to die by the side
of the road (1999, 295).

Segall’s response to this objection is based primarily on his value pluralism, which con-
sists of a combination of luck egalitarianism and a model of meeting basic needs." The idea
is this: since we can reasonably expect individuals not to smoke, for example, justice
does not require us to treat lung cancer patients when their disease is due to smoking.
But, quite importantly, this does not mean that morality demands that we do not treat
such patients, but only that we do not have justice-based reasons to do so. There might be
other moral reasons to treat them, and according to Segall there is a moral reason to meet
individuals’ basic needs (64). When we do so, however, it is fair to pass on the costs of
such treatments to the imprudent individuals themselves in terms of ex anfe taxation of
tobacco, alcohol, fatty food etc.

In order to avoid the abandonment objection, however, it seems we would need not only
pass on the costs of such treatments, but also the costs of rather far-reaching medical
research programmes into lung cancer, for example, since research in such diseases oth-
erwise would have a very low priority. Why would we give any high priority to research in
lung cancer, if 9 out of 10 instances are brought about by smoking and we can reasonably
expect individuals not to smoke? A plausible system of ex anfe taxation would therefore
need to include such research costs.

Assuming that this in fact can be done in a plausible manner, and that Segall there-
fore meets the abandonment objection, the crucial question remains: which diseases do we
have justice-based reasons to treat and fund research into?

Segall suggests more precisely that we should “... replace ‘responsibility” with a
more plausible understanding of what constitutes a case of brute luck.” Thus, he main-
tains, we should understand ‘brute luck’ as an “...outcome of actions (including omissions) that
it wonld have been unreasonable to expect the agent to avoid (or not to avoid in case of omissions).” And
he stresses that ‘expectation’ is to be understood as a normative expectation rather than
an epistemic one: “We are not inquiring here into what people are /&e/y to do, but rather
what it is that society can reasonably expect of them” (20; italics original).

But which principle, then, should guide us in deciding which outcomes of actions
it is unreasonable to expect individuals to avoid? Unfortunately, Segall is not very in-
formative here, though he provides us with a number of examples of what /s reasonably
avoidable:

People residing in certain parts of California are (often) responsible for choosing to live
on a geographical fault line. However, it would be unreasonable to expect them not to
settle in these areas owing to the slight chance of being hit by an earthquake (20).

This, Segall continues, is in contrast to smoking:
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A geographical choice of residence is different from the decision to smoke, for exam-
ple (as the latter does involve what most people would consider a legitimate trade-off
between prudence and pleasure) (21).

So according to Segall individuals are responsible for where they reside and for their
choice of smoking. But RA would, cezeris paribus, require that we compensate individuals
in the case of an earthquake, but not in the case of smoking-induced lung cancer. Why
this is so seems to be a bit unclear. It seems to me that if RA were to replace responsibil-
ity as the basis for our account of luck in a principle of just healthcare distribution, then
we would need to know more about it in order to justify (for instance) this distinction
between smoking and earthquake risks. So what is it reasonable to expect individuals to
avoid? An initial suggestion might regard what is in the individuals’ best interest (Val-
lentyne 2002, 533), but this can hardly be Segall’s intention, since his principle of RA has
a non-paternalistic motivation:

In that sense imposing the costs of treatment on the imprudent is not a paternalistic
policy. Rather, according to my proposal those costs are passed on to the imprudent
not because they have failed to take good care of themselves as such, but rather
because they have avoidably burdened the public healthcare system (78).

I will come back to the question of how to read RA. First I will seck to clarify how RA
relates to responsibility.

III. DoEs RA REQUIRE RESPONSIBILITY?

A main point in replacing responsibility with RA seems to be this: there are several cases
in which we intuitively find it unreasonable to expect an individual, A, to avoid some-
thing, X, even though A prima facie seems to be responsible for X. To take some of Segall’s
examples: It is unreasonable to expect A not to reside in certain parts of California even
though A is responsible for residing there. Or even thongh fire-fighters are responsible for
incurring burns, it would be unreasonable to expect them to avoid them (22). I believe
there are many such cases, but they are premised on the assumption that individuals 7 fact
are responsible for where they reside or for becoming fire-fighters. Similarly, when Segall
maintains that it is reasonable to expect individuals to avoid smoking, overeating, inactiv-
ity etc., it seems to be based on the assumption that individuals 7z fact are responsible for
such activities and omissions. But is this really so? And does it matter for RA?

Again, Segall states that RA is based on a normative societal expectation, and when
doing so he refers to Ripstein’s article entitled “Equality, Luck, and Responsibility” (20,
n. 25). In this article Ripstein states:

In purely naturalistic terms, there is no obvious place to stop in tracing back the causes
of behavior (1994, 5).
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This point seems to be broadly accepted (among contemporary philosophers), since agerz-

causality, which is the idea that individuals can somehow start new causal chains that are

not pre-determined, has been shown 7oz to be plausible. Any attempt to justify responsi-

bility on a premise of free will, where free will means that individuals are free to determine

their own will (not whether they are free to do what they want), seems therefore based

on a false premise.” In this sense, whatever we do is due to reasons beyond our control.
While Ripstein accepts this, he states:

The appropriate response [...] is not to give an anti-naturalistic metaphysical account
of responsibility, nor to naturalize the notion. It is rather to change the subject, and
make responsibility a question that is — to borrow a phrase from Rawls — political, not
metaphysical (1994, 10).

A crucial question is therefore whether Segall hereby suggests that responsibility is irrel-
evant for RA? Recall that he suggests a replacement of responsibility with RA. But does
this mean that we should avoid the concept of responsibility? Or merely that responsibil-
ity is one condition for a just basis of distribution, but that more conditions are required?
Again, there seems to be a potential gain in replacing responsibility with RA, when it
comes to the following type of sentence, which we can call sentence-type A:

A. It is unreasonable to expect A to avoid X, even though A is responsible for X.
The opposite, however, seems less appealing. We can call it sentence-type B:
B. It is reasonable to expect A to avoid X, even though A is not responsible for X.

If Segall means to suggest that responsibility is irrelevant for RA, then RA implicitly al-
lows for sentence-type B. It may be that he (and Ripstein) would prefer something like
a sentence-type C:

C. It is reasonable to expect A to avoid X, if X is conventionally accepted to be rea-
sonably avoidable (20, n. 25).

But such a formulation does not escape the logical conclusion: If C does not premise
that responsibility is a necessary condition, then it necessarily allows for sentence-type B.
Now, imagine the following (by reframing a Frankfurt-case; 1969, 66):

Jones is a smoker who considers quitting rather often. Black, however, who is an
excellent brain surgeon, wants Jones to continue smoking. Therefore, without Jones’
knowledge, Black implants a mechanism in Jones’ brain so that he can supervise and
intervene in his brain-processes. The next day Jones in fact decides to quit smoking,
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but shortly after Black activates the mechanism in Jones’ brain, so that Jones decides
to undo his decision and hence lights up another cigarette.

Here it seems obvious that Jones is #of responsible for smoking. But can we reasonably
expect him not to smoke? I think this expectation clashes with our basic (luck egalitarian)
intuitions. It simply seems counter intuitive to allow for sentence-type B when looking
for the basis of a just distribution. There may be particular cases where we would allow
for sentence-type B, but they would require particularly good other reasons. I will come
back to this in the conclusion.

However, if RA, on the other hand, does require responsibility, and sentence-type B
is therefore not an issue, then Segall needs to point out in virtue of what individuals are re-
sponsible for smoking, over-eating, inactivity etc. There are several concepts of responsibil-
ity claiming to be compatible with the non-existence of free will. One way to go is to follow
Frankfurt, which seems very prominent in contemporaty political philosophy,” and suggest
that what matters for responsibility is whether a person’s acts are consistent with what he
or she really wants (or who he or she really is; Frankfurt 1971, 68). If such an approach
is plausible, then it is important to note that it hardly follows that individuals 7z general are
responsible for smoking, physical inactivity and over-eating. Rather, it seems, such behav-
iours are often characterized by something the individual — at least to some extent — aims
to suppress. In fact, an American study shows that 79% of those who smoke would like to
give it up (Gallup 2002). Thus, in Dworkin’s terms, the taste for smoking is one with which
smokers do not in general identify, and to that extent it is comparable to a handicap.

It seems that Segall must either demonstrate that responsibility is irrelevant for RA,
or argue for some concept of responsibility in virtue of which individuals guite generally are
responsible for behaviours leading to increased risks of diseases.

IV. Ir RESPONSIBILITY, THEN RESPONSIBILITY FOR WHAT?

Now suppose, ex hypothesi, individuals are responsible for smoking, over-eating, physi-
cal inactivity (etc.) and therefore for their increased risk of disease. Then what follows?
What should this responsibility be linked to? Segall’s answer to this question is “avoid-
able burdens on the public healthcare system” (78). But are smokers, over-eaters and the
physically inactive really burdening the public healthcare system? And how should we
understand the idea of a burden?

In 2008, van Baal e/ a/. published a study showing that the ultimo lifetime healthcare
costs are higher for ‘healthy’ people than for smokers and for the obese (2008, 29). The
explanation behind this perhaps surprising study is mostly that smokers and the obese die
carly and therefore avoid many diseases that individuals otherwise get when they grow
older. Now suppose these results are true. Would it change the perspective regarding
whether we have justice-based reasons to treat diseases stemming from these behaviours?
In fact Segall considers this objection:
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Suppose, however, that it does turn out that smokers save the healthcare system
money, and that those pursuing healthier lifestyles are the ones who burden the sys-
tem. Would the implications be embarrassing for the luck egalitarian healthcare sys-
tem? (82)

He rejects this and maintains:

The justification for passing on the costs of treatment to the imprudent was based on
the premise that they #nnecessarily burden the healthcare system (83).

So we might say that whenever someone enters a hospital with a need for treatment,
then the system is burdened. And burdens stemming from behaviours that we reasonably
can expect individuals to avoid are wunecessary burdens. As such the price is irrelevant. If
your need for treatment stems from a behaviour that it would be unreasonable to expect
you to avoid, then it is a #ecessary burden. But why is this distinction relevant seen from
a societal perspective, if the necessary burdens are more expensive than the unnecessary
burdens? Consider the following case:

Suppose Peter lives in a valley where there are 2 villages, A and B. Peter resides in B
and B is smaller than A. Returning from the hill Peter discovers that a dam is about
to crack, so a flood is about to come. B is closest to the hill. Just outside of it there is
a split in the river with a removable dam. Now Peter faces two relevant options: 1. He
can use the dam to lead the flood away from B, and thereby also protect his own
house. But the flood will then be directed to A — the larger village — and, Peter has
reason to believe, cause more damage. 2. He can use the dam to protect the larger
village A by leading the flood into B, but he will thereby also damage his own house.
Option 2 will lead to fewer costs for the valley than option 1.

Suppose Peter chooses option 2. Does the valley have a justice-based reason to deny him
compensation for the damage to his house? Is the damage to his house an wunecessary
burden? It is indeed hard to see why, and if not, how this case is different from the case
of smokers or over-eaters? I can think of four possible answers:

Paternalism

There seems to be a widely accepted definition of paternalism offered by Gerald Dwor-
kin (2010): X acts paternalistically towards Y by doing (omitting) Z, iff:

A Z (or its omission) interferes with the liberty or autonomy of Y.
B X does so without the consent of Y.
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C X does so just because Z will improve the welfare of Y (where this includes pre-
venting his welfare from diminishing), or in some way promote the interests,
values, or good of Y.

Paternalism may motivate an attempt to justify a relevant difference between the Peter and
the dam-case above and the case of smoking: holding smokers cost-responsible for smok-
ing may serve as an incentive to quit smoking. However, as Segall includes a premise of
non-paternalism in RA this is not an available solution for him. I will come back to this
in the conclusion.

The Size of Risk

So how can it be plausible to tax smokers even if smoking generally leads to savings,
and for non-paternalistic reasons? Is it somehow unfair to let others pay for particular
instances of imprudent behaviour? Is it a matter of the size of the risk rather than the
size of the costs and rather than what the risk regards? Does RA regard the very risk of
burdening the public healthcare system?

Now recall Segall’s claim that it is unreasonable to expect individuals not to settle
in certain parts of California owing to the slight chance of being hit by an earthquake.
So some ‘avoidable’ burdens are unreasonable to expect individuals to avoid, and some
are not, such as those stemming from smoking. If we assume that the very risk, i.e. the
accidence-frequency of burdening the healthcare system due to smoking is higher than
due to earthquakes in California, then we may explain why we do not have justice-based
reasons to treat the former, but only the latter: it is unreasonable to expect individuals to
avoid X, if the risk (accidence-frequency) of burdening the healthcare system, due to X,
is lower than Y.

Consider the following case:

Imagine a new product entering the market. Call it Cigrays. It is a kind of a gum —
addictive, like smoking — which 20% of the population soon comes to like. After a
number of years it turns out that 99% of those who have been enjoying Cigrays sim-
ply die when they are in their late sixties. They simply die from what look like very
effective heart attacks, and they never make it to the hospital with any needs. The
remaining 1%, however, gets terribly sick — likewise in their late sixties — and are thus
in need of treatment. The treatment is possible, but so expensive that the net health-
care costs for Cigrays-users are higher than for any other societal groups.

As it transpires, the fact that 99% of those enjoying Cigrays simply die, the risk of bur-
dening the healthcare system due to Cigrays is lower than Y. Segall would simply have to
say that it is unreasonable to expect individuals to avoid Cigrays due to the slight chance
of burdening the healthcare system. Smoking, on the other hand, the related accidence-
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frequency of which we assume to be higher than Y, would still be a reasonably avoidable
behaviour, irrelevant to the costs. I do not think this is what Segall means to suggest.

Societal Interest

It has been suggested to me that what we should consider (un)reasonable should be done
so in light of what society has an interest in promoting. If we take skiing, smoking, giving
birth and driving to work to be equally dangerous activities, then society still only has an
interest in promoting the latter two. There might be a high health-related risk in the latter
two activities, but it is somehow a vital societal intetest to promote them.*

Now, whereas this may sound promising at a prima facie level, 1 think we are just
moving from one ambiguous concept — reasonable avoidability — to another — vital societal
interest. If we accept nonetheless that driving to work and giving birth are somehow activi-
ties of vital societal interest, whereas smoking is not, then it still does not seem to follow
that we should exclude treatment of smoking-related diseases from the scope of justice.

Smoking may not be a vital societal interest, but this does not imply that it is a vital
societal interest that individuals do 7of smoke. Suppose again that smoking is not a net
financial burden, and recall Segall’s premise of non-paternalism. On which ground can
society consider non-smoking a vital interest if it is cost-saving and if it is not for the
good of the smokers, i.e. to promote their welfare? In order to answer this, we must
ask whether society is more than the sum of individuals? If we hold that it is not, and
if smoking leads to cost-savings, then it is difficult to see why society should consider
non-smoking as a vital interest. It seems that such an approach falls back on paternal-
ism, since a societal interest in non-smoking most likely can be reduced to the interest of
those who actually smoke — assuming, quite plausibly, that it is in the smokers’ interest
to quit smoking.

I see three possible objections to this conclusion. First, Segall might claim that
society is somehow more than the sum of individuals. A discussion of this question
is beyond the scope of the present contribution, but in a liberal tradition — a tradition
endorsed by Segall himself — it seems to be a very controversial assumption. However,
even if society is more than the sum of individuals — that is, if we have moral obligations
to society in a way that cannot be reduced to individuals — then it must still be argued
why non-smoking is a »fal interest, why it is decisively important. Second, it might be
argued that society has a vital interest in non-smoking, since it has an interest in prevent-
ing second-hand smoking. Whereas this is an interesting objection, it is also a contingent
objection. Following the trend from most of the western world, we might suggest that
smoking should be illegal in public places, or somehow limit smoking to places where
non-smokers are sufficiently warned before entering. Furthermore, this objection is not
relevant in all cases of imprudent behaviour, such as over-eating and physical inactivity.
Third, some might think we should not only worry about second-hand smoking, but also
about whether smokers may function as role-models and therefore cause others to start
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smoking. But such a worry would be hard to justify, since Segall already seems to assume
that smokers are responsible for smoking. This issue, of course, would be irrelevant if
RA is insensitive to responsibility, but as I have argued, such an approach seems to have
its own problems of justification.

Insofar as smoking is not a financial burden, and insofar as we wish to avoid pater-
nalism, it therefore seems difficult to find justified reasons to consider non-smoking a
vital societal interest.

Other Costs

There is, however, one objection that seems more convincing and that may justify the
relevant difference between smoking and my case of Pefer and the dam. 1t might be sug-
gested that not only healthcare costs should be considered, but also matters such as a
loss of productivity.

I am unsure whether it goes beyond what we owe to each other in a liberal society
to include non-healthcare costs in deciding this question. But even if we allow for it, I am
not sure it would change the conclusion. On the one hand, it seems reasonable to assume
that smokers and the obese statistically take more days off sick than do ‘healthy’ people,
which may lead to a loss of productivity. But the consequences of living an unhealthy life
often occur late in life, and we therefore, might gain significantly due to a drop in pension
expenses (minus the taxes due on the said unpaid pensions).

However, these are contingent and empirical questions, and we can only hope that
someone will do the study. Perhaps the most important variable concerns the question
of who in the socio-economic hierarchy actually leads unhealthy lives. It might very
well be a loss for society if high income groups went from mineral water and fitness to
cigarettes and whisky, but we know from studies of social inequality in health that smok-
ing and obesity are more common the lower we go down the socio-economic hierarchy
(Lynch et al. 20006). Per definition, these are the groups that contribute less, if at all, to the
economy, and insofar as their net contribution is negative, then the sooner they die the
cheaper — ceteris paribus.

V. REDEFINING RA

In this response I have first argued that in order to justify that society does not have justice-
based reasons to treat diseases stemming from smoking, over-eating etc., Segall must either
show that responsibility is irrelevant for RA, or that individuals guite generally are responsi-
ble for these behaviours. I have argued that it is counter intuitive to allow for a principle
of distribution from which it follows that it can be reasonable to expect A to avoid X,
even though A is not responsible for X. Segall may therefore want to argue for a concept
of responsibility from which it follows that individuals guite generally are responsible for
smoking, over-eating etc. But, as I have also suggested, this might be a difficult challenge.
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Second, I have argued that it is hard to see that the total size of the costs related to
a certain behaviour, such as smoking, are irrelevant for our consideration of whether we
should count that behaviour as reasonably avoidable. Moreover, when RA is premised on
non-paternalism, I find it difficult to see how non-smoking can be a vital societal inter-
est — this is under general liberal assumptions and as long as smoking is (net) cost-saving.
Here lies an important empitical question in determining the general costs of smoking
(and other risky behaviours) as well as an important normative question in determining
how to do the calculation, i.e. determining which costs to include.

I endorse Segall’s intuition, according to which it can be unreasonable to expect A
to avoid X, even though A is responsible for X. This intuition gives some reason to believe
that responsibility is insufficient as the basis of a just healthcare distribution, and there-
fore must be replaced with something like RA. For these reasons I suggest a modified
(and quite demanding) version of RA: Justice does not require society to bear the costs
(healthcare costs or general costs) stemming from a behaviour, X, iff:

i.  Individuals are responsible for X.

ii. X, generally speaking, leads to higher costs (healthcare or general) than non-X.

ili. We do not have other relevant reasons to find it unreasonable to expect indi-
viduals to avoid X (such as our reasons to find it unreasonable to expect women
in general not to get pregnant).

It remains to be asked whether Segall could justify his version of RA by giving up his
premise of non-paternalism. I do not think so (though I do not otherwise believe we
should avoid paternalism). Suppose individuals are not responsible for smoking. This
would not mean, for example, that raising the tobacco prices will not result in less to-
bacco consumption — ceferis paribus, which therefore may be a pro fanto reason in fact to
raise them (Guindon, Tobin and Yach 2002). But not all smokers will quit or smoke less,
when the price goes up. If such a paternalistic motive was included in RA, it would follow
that we do not have justice-based reasons to treat smoking-related diseases, even though
smokers are not responsible for smoking.

For similar reasons I believe attempts to allow for sentence-type B ultimately fail. I
acknowledge that there might be certain situations when we would appeal to something
like reasonability without responsibility. But these would be exceptional cases, typically cas-
es of necessary incentive regulation. Consider, as Segall does (22), something like China’s
one-child policy in relation to increased population. In such an instance we may want
to appeal to reasonability regarding how many children couples get. Contrary to Segall,
however, I believe it would be a conceptual mistake to include such a reasonability-appeal
in RA. Suppose a woman ends up pregnant without being responsible for it (due to rape,
say). If RA allows for sentence-type B, it follows that we do not have justice-based reasons
to support her bringing the pregnancy to term. Paternalistic policies and other policies
of incentive regulation seem, therefore, better kept separated from our luck egalitarian
sentiment.’
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Three Strikes Out: Objections to Shlomi Segall’s Luck Egalitarian
Justice in Health

Lasse Nielsen and David V. Axelsen — Aarhus University, Denmark.

I. INTRODUCTION

In his recent book Health, Luck, and Justice (2010a) Shlomi Segall has forcefully defended
and further developed a luck egalitarian account of justice in health. Luck egalitarian-
ism, he says, is “essentially the idea that it is unfair for one person to be worse off than
others due to reasons beyond her control” (10). The idea that such reasons are beyond
the person’s control refers to Dworkin’s well-known notion of ‘brute luck’ as opposed
to ‘option luck’ (Dworkin 1981, 293). Defining brute luck as “the outcome of actions
(including omissions) that it would have been unreasonable to expect the agent to avoid
(or not to avoid, in the case of omissions)” (2010a, 20), Segall concurs with the later
Cobhenite account of responsibility, thereby endorsing the concept of ‘reasonable avoid-
ability’.! Based on this, Segall sums up his own development of the luck egalitarian ac-
count of justice in health by claiming that “society ought to fund biomedical treatment
for any condition that:

i.  Is disadvantageous;

ii. Could be fixed by biomedical intervention;

iii. It would be unreasonable to expect the individual to avoid” (2010a, 127; 2010b,
348).

Segall strengthens this luck egalitarian framework by adding that besides the demands
of justice there are other more fundamental, moral requirements that we ought to fulfil.
Meeting peoples’ basic needs, Segall thinks, is such a fundamental, moral requirement.
This requirement, however, has nothing to do with justice and should therefore not
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be affected by peoples’ differing exercises of responsibility. The account, in this sense,
represents a form of value-pluralism, balancing justice-claims against other responsibil-
ity-insensitive moral requirements. This pluralism enables Segall to escape what he, in
reference to Elizabeth Anderson, calls “the abandonment objection” (Anderson 1999,
295). Whenever people find themselves lacking basic medical treatment for reasons they
themselves are responsible for — implying that luck egalitarian justice in itself finds no
ground for treating them (but neither demands 7of treating them) — there are fundamen-
tal, moral reasons other than reasons of justice for offering them the needed treatment
for fulfilling their basic needs, and they will thus not be abandoned. Segall therefore opti-
mistically claims that “the combination of indeterminate luck egalitarian fairness with the
concern for basic needs yields a coherent guide to policy that avoids the abandonment
objection” (2010a, 69).

However, this supposedly policy-guiding coherence cannot always be guaranteed.
There are cases where the demands of luck egalitarian justice and the moral require-
ment of meeting peoples’ basic needs conflict. Suppose we have two patients equally
situated below the level of basic need fulfilment, and because of scarce resources
we can only treat one of them. Suppose further, that one of the two is responsible
for his or her own condition, while the other’s predicament is one that we could not
reasonably expect him or her to avoid. In this case, luck egalitarian justice demands
that we treat the latter and does not demand that we treat the former patient. How-
ever, according to Segall’s appeal to the more fundamental requirements of meeting
basic needs we ought to treat them both. Thus, there is a conflict here between luck
egalitarian justice and meeting peoples’ basic needs. To embrace both of these moral
demands appropriately Segall suggests a weighted lottery giving priority, but not abso-
lute priority, to the innocent patient (2010a, 72; 2010b, 350). Segall seems to think that
this way of keeping balance between justice-claims and more fundamental, moral re-
quirements constitutes the appropriate path for luck egalitarianism to justice in health
— remaining luck egalitarian in its core, however, adequately capable of escaping the
abandonment objection.

While we do think that Segall in general strengthens the luck egalitarian posi-
tion, it remains vulnerable to some critical challenges. Below, we shall present three
objections to Segall’s luck egalitarianism that we take to be severely debilitating. First,
we argue that the account is vulnerable to the objection that luck egalitarianism is
too expansive, meaning that claims that we do not normally think of as a matter of
justice are treated as such. Segall does attempt to defend himself against this critique;
however, we will show that his defence misses the core point of criticism. Second,
we argue that the weighted lottery presented as a deciding mechanism in cases of
resource scarcity unfortunately compromises luck egalitarian justice and that this
would repeatedly pose a problem for luck egalitarians due to the fact that scarcity is
the standard case of health and healthcare distribution. Finally, as a further objection
to Segall’s use of the weighted lottery, we show that it tends to intensify blameworthy
behaviour.?
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II. RUNNERS FROM INDOLENTLA — AN ELABORATION ON THE EXPANSIVE-
NESS OBJECTION

One common critique of luck egalitarianism is that it is too expansive. It seems to
expand the range of justice-claims for assistance or compensation beyond what peo-
ple normally feel they are obliged to provide for others. Segall has recently attempted
to defend his position against this objection by discussing the much debated luck
egalitarian difficulties with distinguishing between cosmetic and reconstructive sut-
gery (2010b, 352). This section argues that while Segall’s defence seems to overcome
these specific difficulties it remains unable to cope with the expansiveness objection
in general.

Segall notes that in many examples related to cosmetic surgery luck egalitarianism
fits our intuitions pootly. For example, many people find that it should be obligatory for
the healthcare system to cover reconstructive breast surgery following mastectomy, but
reject that it ought to cover plastic surgery for women who feel they would be better-off
if their breasts were larger or smaller. However, luck egalitarianism, Segall notes, recom-
mends covering cosmetic as well as reconstructive surgery since “women are (generally)
no more responsible for breast cancer than they are for the size of their breasts” (2010b,
351) and thus, it expands the range of justice-claims beyond what we normally accept.
According to Segall, then, luck egalitarianism must face the challenge of providing a
plausible foundation for prioritizing between reconstructive and cosmetic surgical proce-
dures to defend itself against the expansiveness objection.

Segall argues that luck egalitarians caz meet this challenge and his argument is two-
fold (Segall 2010b, 352). Firstly, luck egalitarians are not committed to the view that
cosmetic and reconstructive surgery are equally important. Though there are admittedly
no internal luck egalitarian reasons for giving priority to the one kind of surgery over the
other, there are valid reasons to consider reconstructive procedures to be generally more
important than cosmetic surgery, and these reasons can be accepted by a luck egalitarian
as well as any other.* Secondly, even though luck egalitarians (as well as others) have rea-
son to give general priority to reconstructive over cosmetic surgery, there are situations
in which we ought also to expand the range of justice-claims for assistance to cosmetic
disadvantages — say, for example, in cases where people feel intensely embarrassed about
their appearance.

For the sake of argument, we accept this way of coping with the specific luck
egalitarian difficulties related to cosmetic surgery.” However, we do not see how this
constitutes an adequate defence of luck egalitarianism against the expansiveness objec-
tion as such. The important point here is that the core of the expansiveness objection is
not the specific distinction between reconstructive and cosmetic surgery. Rather, the
objection, in our view, is ultimately about the degree of urgency of the disadvantages in
play. And since Segall provides no criterion for saying when and which disadvantages
are not urgent, his luck egalitarianism is (still) vulnerable to the expansiveness objec-

tion.°
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So it seems that Segall defends himself against the following kind of objection:

Since luck egalitarianism fails to acknowledge the priority of reconstructive over cos-
metic surgery it expands the range of justice-claims for assistance to cosmetic disad-
vantages and thus it becomes too expansive.

Whereas the objection that he ought to defend against is rather:

Since luck egalitarianism fails to provide a plausible criterion for evaluating disadvan-
tage-urgency it tends to expand the range of justice-claims for assistance to also 7on-
urgent disadvantages and thus it becomes too expansive.

To see how the latter objection constitutes a problem for luck egalitarianism fully inde-
pendently of the distinction between reconstructive and cosmetic surgery, consider a case
that we shall call ‘the runners from Indolentia’.

Imagine a nation, Indolentia, in which every citizen lives an adequate healthy and
otherwise dignified human life. This entails that Segall’s appeal to the moral requirement
of meeting basic needs is satisfied. Now, suppose that all the citizens are initially at an
equal level of functioning much higher than merely having satisfied their basic needs.
However, the people of the nation of Indolentia are by nature lazy. They do not take
pleasure in sports, nor do they engage in any kind of physical exercise in general and as a
result all the citizens of Indolentia are below their optimal potential health level. If they did
exercise, they could enhance their health level beyond the initial baseline for the nation.
But as matters are, they do not.

Then, suppose that two citizens A and B decide to enhance their health by regular
physical exercise and as a result they agree on a running programme. They both run twice
a week, they run the same distance, in the same terrain, and at the same pace — that is, they
are performing perfectly equal physical exercise. As a result of this new healthy hobby
they both enhance their health level significantly. We can assume that they gain 4 years in
life expectancy on average compared to their fellow Indolentanians (and, additionally, some
would argue, intrinsic benefits from being more healthy). Nonetheless, due to reasons
beyond their control (say for example their genetic dispositions) their improvement in
health level varies considerably, so that A gains 5 years in life expectancy whereas B gains
only 3 years in life expectancy, even though the two have behaved with equal prudence.

How are we to think about this scenario? According to luck egalitarianism, the
higher health level of the runners compared to the non-runners is unproblematic in terms
of justice. This inequality is the result of different exercises of responsibility and therefore
the indolent compatriots have no claim for being compensated by the better-off runners.
In terms of reasonable avoidability, it would not be unreasonable to expect the indolent fel-
lows to engage in some physical exercise. If they really wished to enhance their health
level, nothing besides their own indolence would hold them back. Hence, a claim of
justice does not arise. This all seems fairly plausible.
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However, attending specifically to the two runners A and B, the difference in health
levels between them is, according to luck egalitarianism, unjust. This inequality is not the
result of differential exercises of responsibility, but rather a difference in outcome despite
perfectly equal exercises of responsibility. Motreover, the cause of the inequality is beyond
the individuals’ control and therefore it would be unreasonable to expect B (or A for that
matter) to avoid it. Thus, Segall’s pluralistic luck egalitarianism would imply that B has a
claim for compensation due to the fact that B only gained 3 years in life expectancy and
not 5 years as A did. However, many of us find this inequality irrelevant. Recall, both
runners benefit significantly from their change in lifestyle; they now live longer lives; they
have much more than they need; and they have more than everyone else (even though
everyone else also has more than enough). Whether some health benefit obtained at a
health level way above what we consider critical for a life to be adequately healthy and
dignified is somewhat larger or smaller is, evidently, a non-urgent matter. It seems to us,
and arguably it would seem so to runner B as well, that invoking claims for compensation
in such cases would be expanding justice too far. Obviously, since this is not a case of
cosmetic disadvantage, Segall’s proposed way of coping with the expansiveness objection
will not apply here. So the question remains: if people are already more than sufficiently
healthy, why should we care about peoples’ health being less perfectly enhanced than
others’ due to reasons beyond their control? Like many others, we have found it counter
intuitive that we should and Segall has given us no reason to think otherwise.

We conclude this section that even though Segall defends his luck egalitarian ac-
count against the expansiveness objection in one specific area, this defence does not
apply to the much more general formulation of the objection stressing the point of dis-
advantage-urgency and therefore the expansiveness objection still stands.

III. COMPROMISING LUCK EGALITARIAN JUSTICE

A very important aspect of Segall’s luck egalitarianism is that it is not a ‘mandatory-desert
theory’ since it does not demand, for example, that reckless patients are #of offered treat-
ment. Rather, it denies that we are required to offer reckless patients treatment. So luck
egalitarianism does not entail desert-dependency at least in the radical sense (Segall 2010a,
16). However, it does entail desert-dependency in a more moderate sense — that is, it can-
not be justified in terms of luck egalitarian justice to offer treatment to a reckless patient
while leaving an innocent patient untreated. This is so because though luck egalitarianism
is agnostic about whether or not to treat the reckless, it does in fact demand treating the
innocent since they have obviously done nothing to deserve their affliction. Therefore,
luck egalitarianism is at least moderately desert-dependant. The more fundamental, moral
requirement of meeting peoples’ basic needs independently of their exercise of responsi-
bility is in some cases, however, directly in conflict with this desert-dependence.

To see this, consider a case that Segall himself addresses: “Suppose the situation
is that of a car crash, where one of the injured individuals is the reckless driver and
the other, equally needy, is her innocent passenger” (2010a, 70; 2010b, 349). Now, luck
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egalitarianism would immediately require treating the innocent patient and not the reck-
less one which, Segall admits, “might seem harsh on the reckless driver” (2010a, 71).
Alternatively, and to accommodate the moral requirement to meet both patients basic
needs to some extent, Segall suggests applying a mechanism of a weighted lottery, giv-
ing some but not absolute priority to the innocent over the reckless patient — say, for
example, that we would ‘throw a weighted coin’ with the expected outcome of 80 percent
in favour of treating the innocent and only 20 percent in favour of treating the reckless.

The puzzling thing about luck egalitarian justice, in this case, is that if treating in-
nocent patients for a health deficit they themselves are not responsible for 7s a matter of
justice whereas treating a reckless patients for a health deficit they themselves are respon-
sible for 45 not, then the weighted lottery model is overriding concerns of luck egalitarian
justice, when suggesting that reckless patients ought to be given a 20 percent chance of
provided medical care at the expense of innocent patients even though they have no
claim (of justice) for this. Thus, according to luck egalitarianism the weighted lottery is by
definition #njust due to the fact that it gives less chance to the innocent than they deserve
and more to the reckless than they deserve (in terms of the moderate desert-dependence
of luck egalitarian justice). Hence, the weighted lottery model does not uphold luck egali-
tarian justice. We take it that Segall must agree with this.

As shown by G. A. Cohen, sometimes “we do well to settle for something else”
than justice simply because justice is not always attainable (1992, 327). However, this will
not help Segall defend the weighted lottery model in the present case. In cases to which
the weighted lottery applies, justice is in fact #zoz out of reach and thus the weighted lottery
model cannot legitimately be suggested as the best possible a/fernative to justice. It is obvi-
ous that luck egalitarian justice must be one of the aspects considered in the weighted
lottery and it is questionable, therefore, why a luck egalitarian theory of distributive jus-
tice would not assign full weight to this aspect. Hence, the weighted lottery model will
inevitably compromise luck egalitarian justice in this way in cases of resource scarcity.
So, Segall’s pluralism, represented by the weighted lottery, does not merely suggest a
compromise between justice and what can actually be obtained, but a disregarding of the
luck egalitarian justice that is actually attainable. Some find this problematic since they take
justice to be the “first virtue of social institutions” (Rawls 1999, 3) or at least that it must
be “something we take seriously here and now” (Miller 1997, 88).

Now, Segall undetrlines that this compromising of justice will only occur in situa-
tions of resource scarcity. However, resource scarcity is the standard case in health and
healthcare distribution, and therefore this problem is omnipresently pertinent for health
policy, and thus, luck egalitarian justice is constantly compromised. If luck egalitarian jus-
tice is something that we are to take seriously, it seems peculiar that it is to be disregarded
due to other moral requirements whenever the presence of resource scarcity sets justice
to conflict with these — particularly since such shortages are almost always the case in
actual health policy. For a luck egalitarian, this is surely restricting justice too much. The
weighted lottery model therefore seems to be a problematic strategy for luck egalitarians
to cope with the abandonment objection, since it will inevitably and repeatedly compro-
mise the ideal of justice that luck egalitarianism advocates.

— 312 —

Ethical Perspectives 19 (2012) 2



SYMPOSIUM & DEBATE

IV. INTENSIFYING BLAMEWORTHY BEHAVIOUR — THE RECKLESS ROAD
TRIP CASE

Another crucial problem with the weighted lottery model is related to its potential con-
sequences. Specifically, that it tends to intensify blameworthy behaviour. In this section,
we show how this problem arises.

As mentioned above, Segall’s pluralistic account is brought about by his wish to
avoid the abandonment objection. According to this, it is seen as unjust if someone is left
to die simply because they exercise imprudent responsibility (as noted above, Segall finds
this ‘harsh on the reckless’). So, in the case of the car crash that Segall discusses, in which
a reckless driver and an innocent passenger share similar levels of injury, we should not,
as luck egalitarianism initially prescribes, give absolute priority to the innocent in situa-
tions of resource scarcity. Rather, we should accommodate the abandonment objection
by assigning some probability of rescue to the reckless driver. This is the basic tenet of
the weighted lottery. Segall’s description of his weighted lottery is not very thorough, but
it seems fair to assume that the weighing of the two considerations (holding the reckless
driver responsible while not abandoning him or her categorically) in the lottery should
be based on how much the different considerations appeal to our moral intuitions. Thus,
if we create a lottery in which we apply an 80/20 weighing (as we hypothesize above),
and thereby let the innocent passenger have an 80 percent chance of being rescued, this
would mean that we think that the idea of holding the reckless driver responsible is the
more morally important. Furthermore, if Segall believes that by employing the lottery,
we are no longer vulnerable to the abandonment objection (which he seems to think, see
2010a, 72) this must mean that the weight given to the reckless driver corresponds to the
intuitive appeal of the abandonment objection. Meaning that, if, as in our example, the
weight given to the reckless driver is 20 percent, and that exactly this percentage makes
us immune to the abandonment objection, then this percentage must be equivalent to the
moral remorse of abandoning the reckless were the lottery not employed.

To illustrate, imagine a strictly luck egalitarian society A in which all priority is given
to the innocent in cases of scarcity. Thus, when a reckless driver and an innocent pas-
senger or pedestrian are in an accident and it is only possible to save one of the two, this
society would always choose to offer treatment to the innocent leaving the reckless to
their misery. Now, imagine a second society B, in which they employ Segall’s weighted
lottery (let us say, again, that they give 80 percent chance of rescue to the innocent and
20 percent to the reckless). According to Segall, this would allow them to avoid the
abandonment objection. This must mean that the weight given to the reckless driver (20
percent) somehow translates into the intuitive reluctance that citizens of B have against
abandoning the reckless. Thus, when employing the weighted lottery system, the reck-
less driver is no longer conceived as abandoned. However, the driver seems to become
more blameworthy from a luck egalitarian perspective. To see this, we need to outline the
concept of blameworthiness.

Agents are blameworthy if they act in a way that makes certain negative responses
suitable. It is a matter of some discussion when such negative responses are suitable, but
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a persuasive (and relatively ecumenical) definition entails that it is when agents fail to
live up to moral demands related to the concern we owe each other, and thus, they are
blameworthy if they fail to show such concern in their actions (Scanlon 2008, 124). Also,
blameworthiness is importantly related to an individual’s beliefs about — and attitude
towards — their actions, and which consequences they reasonably believe them to have
(Scanlon 2008, 123; Parfit 2011, 158). Furthermore, one is usually thought to be especially
blameworthy if one negligently brings about an inferior state of affairs for others (or risks
doing so0), which for many is due to the importance of consent (Feinberg 1971, 105;
1987, 116). That is why we would say that an agent is very blameworthy when driving a
truck haphazardly through a crowded neighbourhood and not very blameworthy when
driving haphazardly around a racecourse packed with spectators (who have consented to
the risk involved).

With this conception of blameworthiness in mind, imagine that the reckless driver R
goes on a road trip through the two societies, A and B, displaying the same level of reck-
lessness in his or her driving in both countries — meaning that the risk of getting hit by R
is the same. In both countries the resources are scarce so that only one of two persons in
a car crash can be treated. Furthermore, the one who is treated will in both countries be
brought back to normal functioning due to state of the art medical facilities.

Now, while R is driving recklessly through A, he or she is relatively blameless since
only R suffers the potential consequences of his or her reckless driving. We might think R
could be blamed for risking his or her own life, but as R is not risking the lives of others,
one cannot say that his or her driving constitutes a failure to show the concern R owes
them. As we have seen above, risking bringing about an inferior state of affairs for others
makes one especially blameworthy, and while driving through A, R’s acts do not entail
such a risk.

As R continues his or her reckless driving across the borders of B, however, his
or her blameworthiness increases. While driving in B, R runs the (20 percent) risk of
recklessly causing a car crash after which he or she is given treatment while an innocent
passenger or bystander is not. Based on the conceptual outline given above, this act is
clearly blameworthy, since R fails to show the concern that he or she owes to others.
Thus, although performing identical acts, R’s behaviour is more blameworthy under the
weighted lottery system than in the strict luck egalitarian society, A, where only R runs
the risk of injury without necessary treatment. Moreover, the higher the probability allo-
cated to treating the reckless driver, the more blameworthy he or she becomes. Following
Segall’s luck egalitarian foundation, we should want the blameworthy to bear the cost of
their actions, and to bear more of it, the more blameworthy they are. But his weighted
lottery seems to facilitate the exact opposite by making the reckless driver zore blame-
worthy while /ssening the cost he or she is expected to bear. This is what we mean when
we say that Segall’s weighted lottery intensifies blameworthy behaviour.

Segall might contend that the problem of intensifying blameworthiness is outbal-
anced by avoiding the harshness of the abandonment objection. However, this objec-
tion cannot give us a theoretical answer to why we should or should not worry about
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blameworthy behaviour, but only what we should do about the vzzcome of such acts. For
many critics of luck egalitarianism (including ourselves) this does not pose a problem,
since they do not accept that responsibility (and blameworthiness) should play any role
when determining the distribution of healthcare to people below a certain critical level
of functioning.

V. CONCLUSION

Although Segall’s recent outline of luck egalitarianism seems to bolster the position in
general, we have argued that it is vulnerable to at least three crucial objections. First,
while Segall attempts to defend himself against the objection that luck egalitarianism is
too expansive, we have shown that his defence too specifically focuses on the distinction
between reconstructive and cosmetic surgery, and therefore does not avoid the main
tenet of the expansiveness objection. Second, we have argued that the weighted lottery
presented as a way of coping with the abandonment objection compromises and disre-
gards luck egalitarian justice, and that this would often result in an unjust health distribu-
tion from a luck egalitarian point of view. Finally, we have shown that Segall’s weighted
lottery intensifies blameworthy behaviour, which seems highly problematic to luck egali-
tarians. Based on these three objections, we conclude that Segall’s luck egalitarian justice
in health has important defects. Thus, barring further development that would enable
the theory to cope with these three objections, Segall’s luck egalitarianism in matters of
health seems to have struck out.
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NOTES

1. For further discussion on ‘reasonable avoidability’, see Andersen (295-306) and Wein-
stock (316-325).

2. The abandonment objection is also discussed by Gosseries (287-295), Weinstock (316-
325) and Andersen (295-3006).

3. For Segall’s response to these objections see below.

4. As examples of such reasons Segall mentions susceptibility to ‘moral hazard’ and “the fact
that a loss of a breast is almost always much worse than having intact breasts that are either ‘too
small’ or ‘too large™ (2010b, 352).

5. For discussion, see Nielsen 2012.

6. Segall’s adoption of a basic need sufficientarian threshold can be used as a criterion for
evaluating disadvantage-urgency. However, this would make the relevance of disadvantages depen-
dent on them being basic and thus restrict his luck egalitarianism too much. For a more detailed

discussion on this issue, see Nielsen 2012.

Remarks on Shlomi Segall’s Health, Luck and Justice
Daniel Weinstock — Université de Montréal, Canada.

I. INTRODUCTION

Shlomi Segall’s Health, Luck and Justice secks to defend a variant of luck egalitarianism
(LE) as a plausible theory of justice for the distribution of resources conducive to health.
The project is motivated by the thought that LE is a plausible general theory of distribu-
tive justice, making people responsible for that which they choose, and compensating
them for the ills that befall them as a result of bad luck, but that it seems to generate prima
facie implausible consequences when applied to health. Specifically, it would seem to lead
to problematic ‘abandonment cases’. Indeed, as Segall recognizes, many health problems
arise because of decisions that people make across a whole range of dimensions of hu-
man existence, including diet, leisure, and so on. On the face of it, luck egalitatianism
would seem to give rise to the conclusion that people who eat unhealthily, or who prac-
tice extreme sports, ought to be left to their own financial devices in dealing with the
predictable health-related consequences of their imprudent behaviour.

— 316 —

Ethical Perspectives 19 (2012) 2



SYMPOSIUM & DEBATE

Segall’s strategy revolves around a number of philosophical moves, the most impot-
tant of which seem to me to be the following three.

First, Segall argues that the correct implication of LE is not that people ought to
be held responsible for the results of their freely undertaken choices, but rather for the
results of actions that it would be unreasonable for society to expect people to avoid.
Segall writes: “My view is that we ought to understand ‘brute luck’ as the outcome of ac-
tions (including omissions) that it would have been unreasonable to expect the agent to avoid (or not to
avoid, in the case of omissions)” (2010, 20; italics original). This move clearly has as an impact
to lessen the range of abandonment cases, as presumably there are choices that people
make that have predictably negative health consequences, but that it would nonetheless
be unreasonable for the state to expect them to avoid. In what follows I will call this the
reasonability argument.

Second, Segall makes a pluralist move, according to which LE captures some, but not
all, of what we owe to one another. Presumably, even the reasonability argument will not
eliminate all counter-intuitive abandonment cases. Unless reasonability is defined in a
completely circular manner, so that what it is unreasonable to expect people to avoid is
precisely to act in ways that do not detract from their health, there will still be people who
are left out in the cold by Segall’s redefinition of brute luck. The solution put forward
by Segall is to argue that justice not only requires that people be compensated for the
negative consequences of actions that it would be unreasonable on the part of society to
expect them to avoid, but also that there is a requitement on the part of society to address
those adverse consequences, the neglect of which would lead to the imprudent’s basic
needs not being met, even when these consequences flow from actions that it would
be reasonable for society to expect the imprudent to avoid.. “The obligation to meet
basic needs is a well-entrenched moral requirement in ethics and political philosophy
[...] Healthcare, on this account, is simply part of the social minimum that society ought
to guarantee to its citizens” (2010, 68). I will refer to this move in what follows as the
pluralist argument.

Third, Segall introduces a prioritarian constraint upon LE in order to block the ‘lev-
elling-down’ objections that are often targetted at egalitarian theories. According to his
view, justice in health requires not that we achieve equality, or that we come as close as
possible to equalizing it, but rather that we prioritize the health needs of the least well-off.
So the theory as a whole tells us to “neutralize brute bad luck first”, and then to “distrib-
ute benefits in the order of their moral weight, which, given the principle’s prioritarian
tilt, implies distributing these benefits according to how much worse off individuals are”
(2010, 119). I will refer to this move as the prioritarian argument.

I also want to flag another important move made by Segall in the book. It is not
directly related to the problem of how to overcome the problem raised by the ‘abandon-
ment cases’, but rather has to do with the proper focus of the principles of justice de-
rived from the theory. Following a move made in recent writing by (among others) Nor-
man Daniels, Segall argues that we ought to be concerned not just with the distribution
of healthcare, but also with the distribution of health states as such, and with the
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distribution of those “social determinants of health” that according to many recent ac-
counts have a dramatic impact on health and on the distribution of health states across
a population, an impact that is arguably much greater than that of healthcare as such
(Daniels 2008). If this is true, Segall claims, then “we ought to broaden the scope of our
concern, and rather than look at healthcare exclusively, start thinking about the just dis-
tribution of health proper” (2010, 92).

There are many other interesting arguments and ideas scattered throughout this
exceptionally rich and path-breaking book, but those to which I have drawn attention
and briefly rehearsed strike me as central to the overall argument’s architecture. In what
follows, I want to say something about all four of these moves.

II. PROBLEMS WITH THE REASONABILITY ARGUMENT

Let me raise a first concern. Let me refer to the version of luck egalitarianism that fails to in-
corporate Segall’s ‘reasonability argument’ as an wnreconstructed luck egalitarian (ULE). Let me
refer to the version of the theory as modified by this argument as wodified luck egalitarianism.

Defenders of MLE presumably think that their version of LE is better than that of
the ULE. Now, they can do so for two kinds of reasons. First, they might think that the
wide range of abandonment cases that ULE generates is a symptom of some fundamen-
tal flaw in the theory, and that addressing that flaw improves the theory. Or, they might
think that there are other flaws in the theory, that are independent of its tendency to gen-
erate the abandonment cases, that must be corrected for the sake of the overall justifica-
tion of the theory. Getting rid of the abandonment cases would be a happy consequence
of such a modification, but would not be its principal virtue.

The overall structure of Segall’s argument makes it the case that he must adopt the
second, rather than the first interpretation of the move to MLE. Indeed, as Segall him-
self acknowledges, the move to MLE will presumably reduce, but will not eliminate, the
counter-intuitive abandonment cases. Unless we move to ‘all-luck egalitarianism’ (ALE),
a position Segall rejects, according to which the circumstances under which we make our
decisions are, despite first appearances, in the order of luck rather than real choice, all
versions of LE will generate such cases. To the extent that we consider this tendency of
the theory to count against it, the only way to save it is to incorporate it within a broader,
pluralist theory of justice that includes a ‘basic needs” module.

But this is a move that is available to the defender of ULE just as much as it is to
the exponent of MLE. That is, they can observe that their theory generates abandonment
cases, in perhaps greater quantity than does MLLE, and reach for the pluralist fix just as
the defender of MLE does. In other words, what is in fact doing the work in avoiding
abandonment cases altogether is the pluralist argument, rather than the reasonability ar-
gument. As a result, if the move from ULE to MLE is warranted, it must be for reasons
that are independent of its tendency to do away with the problem posed by abandonment
cases.

— 318 —

Ethical Perspectives 19 (2012) 2



SYMPOSIUM & DEBATE

The case must therefore be made that, independent of the problem of abandon-
ment cases, a version of LE that incorporates the reasonability argument is superior. We
should be worried on this view about what it is that the state cannot reasonably require
of their citizens, rather than with what people choose.

The problem is to specify the reasonability constraint that is (i) independently plau-
sible, and (ii) that does not collapse MLE into ALE.

A perusal of the literature on the concept of reasonability suffices to show just how
difficult it is to satisfy the first constraint.! A prime worty with the characterization of
reasonableness has to do with circularity: philosophers will define the notion in a way
that ‘fits” into their normative theories, rather than providing it with plausible independ-
ent grounds. Rawls is a prime example of this tendency. His definition of reasonableness
in Political Liberalism is such that it overlaps (too) neatly with participation in an overlap-
ping consensus, with little or no independent warrant, or perhaps rather, with the no-
tion’s fitting into reasonable consensus s its sole warrant.

How does Segall do as far as his characterization of the pivotal notion of ‘reasona-
bleness’ is concerned? He introduces the notion by pointing to intuitively plausible cases
(to do, for example, with the ‘unreasonability’ of requiring people to reside in certain
places rather than others, or to abstain from becoming pregnant), but he otherwise rec-
ognizes that the concept is “an ambiguous notion” (2010, 21), although that this ambigu-
ity can be seen as an advantage in that it allows us to define the ‘reasonable avoidability’
criterion so as to give “due consideration to the changing circumstances of each case”
(2010, 22). Now, responsiveness to morally relevant features of specific cases is clearly a
virtue of any theoretical account. But that responsiveness cannot be ad hoc, rather it must
be driven by a stateable set of plausible, relevant considerations.

The problem is to come up with such a set of considerations, given the very wide
range of reasons that make it unreasonable for the state to require health-sensitive choices
from its citizens, or to make them responsible for the costs of their not having made such
choices. Segall does attempt to provide us with such criteria at two points in the course of
the argument. The first attempts to harness the notion of ¢fforz. In many passages, Segall
singles out ¢ffort in promoting one’s health as determinative of whether fairness requires
that one’s health problems be taken up or not by a public healthcare system. He writes
for example: “Fairness requires assigning priority to improving the health of an individual
if she has invested mote rather than less effort in looking after her health” (2010, 119).

Now consider the case of the epistemically challenged health nut. This is a person who
scours the bookshelves of the local bookstore in search of yet another fad diet to lose
weight, and who is a devotee of the local homeopath, who they constantly consult in
order both to address whatever health issue they may have, and to prevent problems
from cropping up.

They cleatly expend a great deal of effort on their health. But this effort is not
effective, or not as effective as it might be, in promoting their health, because they are
mistaken as to the way in which they go about attempting to promote their health. Thus,
imagine that their health ends up being no better than that of the couch potato, who,

— 319 —

Ethical Perspectives 19 (2012) 2



ETHICAL PERSPECTIVES —JUNE 2012

though they do nothing to promote their health, also do not expend any misdirected
effort.

How might Segall’s theory address this case? There seem to be two ways to go,
each of which has costs. One is to bite the bullet and to say that effort is what counts,
regardless of its effect on health. But this seems wrong. Every year, people in the devel-
oped wortld spend billions of dollars and countless hours investing in various forms of
health quackery, to limited effect. It seems counter-intuitive for a theory to reward such
counter-productive behaviour. The other is to build an epistemic component into the
criterion of effort. According to this view, the health needs of those who ¢ffeczively expend
effort upon health will be prioritized. Again, this would lead to highly counter-intuitive
results. For one thing, knowledge about health and healthy lifestyle probably presents
a considerable socio-economic skew. It is likely concentrated in the upper reaches of
the socio-economic ladder. Prioritizing the health needs of those whose health-directed
efforts are grounded in a knowledgeable perspective risks reinforcing existing socio-eco-
nomic inequalities.

The second attempt at providing us with a clear sense of how the notion of reasona-
bleness might work within the context of a modified luck egalitarianism has to do with
culture. Now, it seems plausible to suppose that it would be unreasonable for the state to
expect citizens to abstain from practices that are not health-promoting where these prac-
tices have cultural import. Different cultures for example have different dietary norms.
Throughout my childhood, my Ashkenazi Jewish grandmother served me chicken soup
with the chicken fat stirred in rather than skimmed off. Our Japanese neighbours down
the street undoubtedly served their kids impeccably healthy fish in moderate quantities.
Is it ‘reasonable’ for society to expect people to change their diets, or to pay for the health
consequences when these are deeply culturally rooted? There would seem to be limits
on what the state can reasonably expect here, even with a view to promoting health. In
other words, in the same way that it may be the case that surfers should be fed, perhaps
shmaltz fressers (‘fat devourers’) should on at least partly similar grounds be treated when
their diets lead to health complications.

The risk, however, in following this logic is that it reintroduces ALE, or something
quite like it, through the backdoor. Indeed, as cultural beings, there is very little that we
do that is not in some sense or other rooted in ‘culture’. Is there a way in which we can
prevent culture from ‘swallowing up’ the whole domain of individual responsibility that
Segall wants to salvage in his move away from ALE?

Segall distinguishes between a variety of ways in which culture can affect medical
need, some of which in his view should be catered for by a public medical system, others
that should be set aside. They are on a scale from culturally driven and culturally aggra-
vated needs and culturally determined needs, and last, culturally aggravated preferences.

Considerations of space prevent me from spelling out in any detail how Segall dis-
tinguishes between these four categories. For the purposes at hand, I will assume that
the distinction between need and preference is intuitively well understood by the reader,
and spell out the manner in which Segall reaches the conclusion that a just system of
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health ought to be responsive to needs borne of culture, but ought to reject claims that
are based in preference.
The main move in this connection is given by Segall in the following passage:

The relevant criterion for determining what counts as a need [...] is what an outside
observer would identify as constituting a decent life in a certain community, and not
(or not necessarily) what members of that community consider to constitute a decent

life (2010, 147).

In Segall’s view, there is what is essential to a decent life within a culture, and there is
what members of the culture #hink is essential to it. A just society owes people compensa-
tion for the ills that befall them as a result of the first, but not of the second.

Now, this is an odd distinction. Surely there is no fact of the matter about what
counts as a decent life in the community that is independent of the beliefs that people
have in the community about what a decent life is. Indeed, the qualifier ‘decent’ here is
not meant to pick out some independent aspects of what a decent life is, independent of
all cultural affiliation. If cultural specificity is to be given its due in this context, it must
be the case that ‘decent’ refers to the requirements of a life that is seen as adequate for a
member of the community or culture in question. And that cannot be determined in a manner that
is entirely independent of the perspectives of participants in the culture.

What perspective does the observer take in Segall’s view? If he is placing himself
completely outside the community and its regnant assumptions, then he is judging what a
decent life is not in #his community, but in « community. If this is the criterion that Segall
intends, then he is only paying lip-service to the importance of including cultural identi-
ties and norms within the list of those dimensions of human life from which it would be
unreasonable to expect people to prescind for the purposes of determining whether or
not they should be considered responsible for their health-affecting behaviour. In order
to make plausible judgments on what counts as a decent life in this community, the ob-
server needs to hold at least certain important aspects of what counts as a decent life in
the community as question constant. And it is difficult to see how, when we are talking
about cultural matters, we can wholly avoid referring to people’s cultural beliefs about
what is essential to a decent life in the community in question.

These matters will be inherently controversial. Ultraorthodox and reformed Jews
will clearly not agree as to what is essential to a decent Jewish life. What’s more, a state
that decides to weigh in on one side or the other of such debates faces daunting practi-
cal and ethical obstacles. What legitimacy can the state claim in taking sides, and what
authority can it invoke in taking sides that could not be justifiably challenged by the
group whose views about what is essential to a decent life are taken to be mistaken? It is
difficult to see how a criterion of reasonableness that could not be reasonably rejected by
the losing side to a debate might be elaborated in this area. If this is the case, then it will
be difficult to hive-off a category of culturally driven health preferences for which people
ought to be able to take responsibility, and which thus prevents the category of culturally
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determined health preferences from collapsing into that of culturally determined health
needs.

A final problem for the conception of reasonableness that Segall must provide if
he is to vindicate MLLE has to do with the way in which these two components of what
would ultimately be a quite complex, modular notion of ‘reasonable’ work together. In-
deed, what if one were to discover that a practice or ritual that one views as central to
one’s culture is bad for one’s health. Should one’s reasonableness be measutred by the
degree to which one secks to overcome that practice, or by the degree to which it is in
fact central to one’s culture? Clearly, given the number of quite different ways in which
it seems intuitively plausible to claim that the state would be unreasonable to require
individuals to abstain from behaviour that impacts their health negatively, conflicts and
tensions will arise among the various ‘local’ conceptions of reasonableness (to do with
culture, effort, and so on) that we will need in order to account for these intuitions. A
meta-conception of reasonability will clearly be required. I do not see any such account
emerging from the various passages scattered across Segall’s book.

Let me take stock. We have seen that given the availability of the pluralist argument
to the defender of ULE, the defender of MLE must find some independent warrant for
the pluralist argument. We have seen that, at least in one fairly central area, it is quite dif-
ficult to see how this requirement can be made good.

In closing this section, I want to raise a general doubt that emerges from the fore-
going considerations for the general structure of the argument. Segall takes as read that,
given the fact that ULE generates morally troubling abandonment cases, it needs to be
modified (through MLE) and supplemented by an account of basic needs. He never
really considers the possibility that what the abandonment cases reveal is that LE is an
inadequate account of justice, in whatever form we give to it. As we have seen, unless we
revert to ALE, which denies people responsibility for anything, any form of LE will gen-
erate abandonment cases, and some will in addition be saddled with onerous philosophi-
cal IOUs, to do, for example, with concepts such as reasonableness that are used to find a
plausible middle ground between ULE and ALE. Why not recognize that something like
a basic needs account, perhaps duly modified by a prioritarian rider (although I will have
things to say about that later) provides us with an adequate account about what justice in
health requires? What work is still being done by LE once it has been paired with a basic
needs account and modified through a (controversial) reasonability constraint?

III. PROBLEMS WITH THE MOVE FROM HEALTHCARE TO HEALTH AND ITS
SOCIAL DETERMINANTS

A second set of questions I wish to raise has to do with the way Segall defends the philo-
sophical issues that arise once one broadens the focus of distributive justice in health
away from just health care to the myriad other ‘social” determinants of health (SDH). He
argues, rightly in my view, that to limit the purview of a theory of justice to healthcare is
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to fetishize something that may have ultimately quite a limited impact on people’s health.
Rather than focusing exclusively on the distribution of healthcare resources, we should
also take an interest from a justice point of view on the distribution of health szazes. We
ought in other words “to broaden the scope of our concern, and rather than look at
health care exclusively, start thinking about the just distribution of health proper” (2010,
92). So, we ask ourselves, are people healthier or less healthy than they might otherwise
be in virtue of determinants that they could not have reasonably been expected to avoid.
If the answer is yes, then there is prima facie injustice.

But I wonder whether this is the direction that the discussion should be tak-
ing after the truth about social determinants of health, if it is a truth, is taken into
account. Note, first, that health states are not something that can be the objects of
distributive policies. At best, we can distribute resources that conduce to health, such
as healthcare and the ‘social determinants of health’, with the hope that the correla-
tions between the patterns of distribution we achieve and the distribution of health
states we think is just is robust. So we think about how to distribute healthcare, not
because we fetishize scalpels, pills, and hospital beds, but because we think they make
a difference to health.

If what social determinants of health theorists hold turn out to be true, then we
should be inquiring into the best way in which to distribute not health states, which are,
ex hypothesi, undistributable, but rather the revised and enlarged set of determinants of
healthcare. In other words, a theory of distributive justice in health goes from being a
theory about the distribution of healthcare to being a theory about the just distribution
of housing, education, leisure time, in fact pretty much everything, because there are not
that many aspects of people’s lives the differential distribution of which does not have
differential impacts on health.

The conclusion to draw from this might be that once one attends to SDHs, then
the theory of distributive justice with respect to health just fades into a general theory
of distributive justice, one that is concerned with the distribution of goods of all kinds.

But that would be a mistaken inference.” For we would not be asking, say, how
educational resources should be distributed in a just society, but rather, how they should
be distributed in order to generate the pattern of health states that we think is just, given
what we can and cannot reasonably expect people to do to promote their own health.
And I think we want to at least think hard before we equate them in this way.

If we accept that there is a difference between a theory of justice and health, and a
theory of justice, full stop, then we need to think about how the two relate to each other.
That is, we need to think about what has to give way when the two theories deliver dif-
ferent judgments with respect to a given resource: are we aiming to achieve a just society,
or a justly healthy society?

Another way to pose the question: imagine a society that has fully instantiated a
theory of justice that we think is maximally plausible. Imagine that in this society, there
are still health inequalities that are caused by decisions people make that it would be
untreasonable for society to expect then not to make, and that are thus unjust, as viewed
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through the lens of our health-related view of justice. What do we do? Adjust health to
(overall) justice, or overall justice to health?

At one point in the book, Segall concedes that the theory of justice with respect to
health is only one part of an overall theory of justice. Yet he helps himself to the simplify-
ing assumption that these two will end up overlapping to a significant degree. He writes
as follows:

If health underlies much of our welfare, then it would follow that a theory of justice
in health would not deviate much from a more comprehensive theory of he just dis-
tribution of (opportunity for) welfare. Or, at the very least, it might be suggested that
the pursuit of justice in health would not clash with or undermine the general quest
for distributive justice” (2010, 95).

This is in my view very quick indeed. It rests on the assumption that health is (almost
all) there is to welfare, and that welfare is (almost all) there is to distribute in a scheme
of distributive justice. But the distribution of many of the goods with which a theory of
distributive justice ought to be concerned (think of education, housing, and the like) must
be responsive to a variety of normative pressures, which include welfare to be sure, but
which include other normative dimensions as well. Think of education: the question of
how school admissions are handled is clearly one to which a theory of distributive justice
must speak. But is it clear that the way in which competition for admissions (say) to elite
institutions of higher education ought to be handled is entirely a question of determining
which pattern of distribution would best conduce to overall health or welfare? Unless
one adopts a conception of welfare that is so capacious that it risks becoming meaning-
less, the answer is quite clearly that we should resist such an assimilation. Distributive
justice can never simply be about maximizing the degree to which the distribution of
scarce goods best conduces to overall health, to the reduction of health inequalities, or to
some other health-related outcome. And so the relationship between distributive justice
about health and overall distributive justice that incorporates health as well as a host of
other goods will perforce be more complex than Segall lets on.

I want to end this necessarily incomplete consideration of the wealth of themes
contained in Segall’s book by pointing to another way in which he may be insufficiently
sensitive to the complexities and trade-offs involved in an overall theory of distribu-
tive justice incorporating, but not reducible to, a theory of distributive justice relative to
health.

In his discussion of the relative costs to the healthcare system of healthy and un-
healthy patterns of behaviour, Segall takes up the question of whether a responsibility-
sensitive luck egalitarianism should not end up taxing long livers because their choices
are in fact more costly than that of unhealthy persons. Long livers may over time end
up costing the healthcare system more than smokers simply because they are around
for so much longer, and end up accumulating age-related rather than behaviour-related
health needs. Absent some moralizing justification, why should we treat the long liver
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differently from the smoker, if what we are trying to track is the degree to which choices
impact on healthcare needs?

Segall writes as follows: “Pursuing the kind of lifestyle that results in a long and
healthy life is precisely what any healthcare system is supposed to promote. Al long and
healthy life may represent a financial burden, but it is a necessary, and in fact a welcome,
one” (2010, 83).

Consider the following possibility. Imagine that we are able to figure out what the
maximum amount of money we are able to spend on health is, given other budgetary
constraints. Imagine a society of people who all make consistently responsible choices
with respect to their health. Now, imagine that given the unavoidable problems that
the aging even of the very healthy involves, and the problems that befall even the very
reasonable due to brute bad luck, it is reckoned that the system could not afford people
living more than 90 years.

Now imagine some individuals, unsatisfied with a 90-year life span, decide to take
steps to increase their longevity. They adopt a hyper-low calorie diet, which has been
scientifically shown to extend life span. Or they engage in gene replacement therapy to
replace their aging cells with new ones, and to extend their life-expectancy to 150.

It is not clear to me that these people are not engaging in a practice that is problem-
atic in a way quite analogous to the way in which smokers do, namely by unnecessarily
burdening the healthcare system, providing themselves with benefits that are not neces-
sary to the leading of a healthy life, and taking more than their fare share of the resoutces
in the process.

Now, I admit that this case is far-fetched. I merely mean to make some trouble for
the fairly unilateral way in which Shlomi states that “pursuing the kind of lifestyle that
results in a long and healthy life is precisely what any healthcare system is supposed to
promote” (2010, 83). Given a fairly fixed resource pie, there may be an age beyond which
it is no longer the job of a healthcare system to promote longevity. And this limit only
appears clearly once one realizes that health is but one good among many that must be
secured by a theory of distributive justice, and by associated institutions.
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Health, Luck, and Justice Revisited

Shlomi Segall — Hebrew University of Jerusalem, Israel.

I. INTRODUCTION

I am grateful for the opportunity to respond to the papers in this volume. I cannot, of
course, hope to do justice to all the points they raise. The book canvases a rather compre-
hensive thesis, and correspondingly, critics pick out a wide range of issues to comment
on. There are many points, therefore, to which I cannot respond. Instead, I shall focus
on three major themes picked out by the commentators. I pick these three issues over
the others not — or not only — because I have no good answers to the others, but because
they are ones that have cropped up in other published reviews of Health, Luck, and Justice
(HLJ). The three issues are: value pluralism (including the way in which the concept of
basic needs features in my account), the relation between equality and responsibility, and
the concept of reasonable avoidability (including the way it bears on the special case of
smoking).

II. VALUE PLURALISM

Luck egalitarian (LE) justice in health and healthcare can be criticized for the many coun-
terintuitive policies that it seems to generate. On the one hand, LE health is said to
abandon reckless patients. On the other, it has the no less counterintuitive consequence
of using the healthcare system to treat individuals for what seems like non-medical dis-
advantages (e.g. looks, intelligence). LE health is criticized, therefore, for being both
too narrow and too wide. In responding to both of these objections, my strategy in the
book was essentially the same. Consider my response to the wideness objection. LE
health indeed identifies a duty of justice to rectify brute luck disadvantages in health,
even when they exceed the traditional preoccupations of medical care (e.g. cosmetic
surgery for the less good-looking). At the same time, however, the LE account can ac-
commodate prioritizing the more traditional medical conditions, this due to other moral
considerations (e.g. the severity of the need, moral hazard in the case of free cosmetic
surgery). The same goes for the narrowness objection: LE health does not reguire treating
the imprudent, but neither does it prohibit doing so. In fact, it recognizes that we might
be under obligation to do so due to other moral considerations (basic needs, efficiency,
compassion). So my response to both the narrowness and broadness objection relied on
the same simple observation: principles of justice are not rules of regulation. They do not
presume to capture the best, all-things-considered, principles for regulating health policy.

It follows that the criticism (such as by Lasse Nielsen and David V. Alexsen in this
volume) that LE health does not give us a good criterion for prioritizing reconstruc-
tive surgety over cosmetic surgery misses the point. It was never meant to. Rather, the
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pluralist approach adopted by the sensible luck egalitarian leaves plenty of room for
considerations ozher than those of fairness that can help shape a set of desirable rules of
regulation. Suspicion of moral hazard, the requirement of publicity, basic needs, concern
for efficiency: all these are moral reasons that are external to fairness, and when traded
off with it yield an attractive health policy. That policy is not entirely just, but is the most
desirable one all things considered. In that context, I recommend reading a previously
unpublished paper by G.A. Cohen which has recently come out in the new collection
edited by Michael Otsuka. It is entitled (appropriately enough) “How to do Political Phi-
losophy”. Cohen writes there: “Not everything that the state should do is something it
should do in the service of justice” (2011a, 227). It seems to me that some of the criticism
levelled against luck egalitarian justice in health stem precisely from failure to take heed
of this straightforward but important distinction. Cohen further writes: “What justice is,
what the state should do, and how social states rank normatively, are, I say, distinct ques-
tions. [...] Great masses of literature ranging from the discussion of luck egalitatianism
across to the trolley problem fail to make the needed distinctions at pertinent points”
(2011a, 228). A similar failure, it seems to me, takes place with regard to the debate about
luck egalitatian justice in health.

Criticizing my response to Norman Daniels’” narrowness (abandonment objection) and
broadness objections, Nielsen says that it relies on a problematic “clear-cut separation of jus-
tice from other values” (2011). But for the luck egalitarian there is nothing problematic about
this separation, and the more clear-cut the better it is. It is, in fact, one of the main features
distinguishing LE from Rawlsian justice. Moreover, this trade-off of values is essential to the
application of LE to any policy area. It is, for example, no embarrassment to my account that
it answers some objections to LE justice in health with the aid of sufficientarian principles
(see the point raised by Axel Gosseties). The overall desirable health policy it envisages trades
off egalitarian principles of justice with some sufficientarian concern for basic needs. Nielsen
says that for him “compassion and justice are inextricably intertwined” (2011). But the luck
egalitarian flatly denies this. On the luck egalitarian reading, “justice can be mean and spiteful,
but it’s still justice even then: we shouldn’t confuse different virtues” (Cohen 2011a, 229). If
we want, Cohen says, that ‘mercy season justice’ (as Portia pleads in The Merchant of 1 enice),
then we must first keep the two values distinct. We must, in other words, establish what jus-
tice, pure and simple, requites, and only then trade it off against other concerns.

ITI. VALUE PLURALISM AND BASIC NEEDS

My value-pluralist account appeals to the non-fairness based value of meeting basic
health needs. But Nielsen says that luck egalitarianism thus becomes a second-order
principle and moreover, only in cases where basic needs do not settle the matter. Daniel
Weinstock puts the same point even more forcefully and questions whether, once the
notion of basic needs is adopted, anything is gained by sticking to luck egalitarianism.
I have no quarrel with Nielsen’s characterization. But both his and Weinstock’s criticisms
miss an important point, namely, that considerations of basic needs rarely do settle the
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matter. This is surely the case with regards to actual policy debates, like the one currently
taking place in the US, where enormous inequalities exist between those who do not
have their basic needs met on the one hand, and those who have much more than their
needs catered for by private insurance companies. Importantly, luck egalitarianism has
something to say about the distribution of health and healthcare at all levels of distribu-
tion, that is, both above and below the threshold of basic needs. The same cannot be said
for sufficientarians, such as Elizabeth Anderson and her ideal of Democratic Equality.!
Let me elaborate.

Luck egalitarians, unlike Sufficientarians, insist on distributing health and healthcare
fairly even when everyone has enough (whatever that may mean). But they also have
something to say about a fair distribution of health and healthcare below (and not just
above) the threshold of sufficiency. The weighted lottery that I employ (see the com-
ment by Nielsen and Alexsen) shows this. When confronted with two patients with acute
needs, luck egalitarianism, at least in its strict reading, tells us to prefer the one who is
worse off, and moreover less responsible for his or her plight. Thus, even if luck egalitar-
ian justice does play second fiddle to the requirement of basic needs, it is still an impor-
tant fiddle, and one that has implications both above and below the level of basic needs.
There is thus a lot to be gained from pairing basic needs with luck egalitarian justice.

Let me make one more remark about the mechanism of a weighted lottery with
which Nielsen and Axelsen take issue. According to my account, the weighted lottery is
actually offered as a concession, as a means of seasoning justice with mercy, as it were. If
one happens to find the weighted lottery even more harsh than the automatic preference
for the innocent patient (say, because one thinks that losing the draw, against the odds, is
a further blow to the innocent patient) then this means that one should simply not adopt
it (the weighted lottery) to begin with. All the better for (pure) luck egalitarian justice!

IV. RESPONSIBILITY, DESERT, AND FAIRNESS

Nielsen attributes to me the view that while responsibility matters, it is not all that mat-
ters. Or alternatively, that responsibility matters “other things being equal” (Nielsen 2012).
But that is not my view. My view, rather, is that responsibility does not matter at all. To put
it differently, in my view, responsibility has no value in and of itself. It is not so difficult to
see why. If responsibility did have some independent value, LE would be concerned with
matching individuals’ welfare to their level of responsibility (or prudence). It should have
bothered us, for example, that two individuals are equally well-off despite being unequally
prudent. But I explicitly deny this (Segall 2010, 14-19).? LE is not desert.’ In my view, then,
responsibility has no independent value. Rather, responsibility plays a very limited role,
namely to inform us what equality is.* It tells us that it is more urgent, morally speaking,
to curb disadvantages that are not the agent’s fault. Importantly, that does not mean that
egalitarians seek to pattern distributions according to degrees of personal responsibility.
To further illustrate this, consider Richard Arneson’s example of preferring the
innocent group of children to the reckless group of hikers, invoked by Nielsen (2012).
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Responsibility here does not matter because of some backward-looking consideration of
rewarding individuals according to their desert. Nor does it matter in a forward-looking
way, in the sense of incentivizing prudent action.” Rather, the preference for the prudent
children (over the reckless hikers) is motivated by the judgment that their disadvantage
is more urgent, morally speaking, because it is not their fault, whereas the hikers’ is. It is
Jairness that requires that the former be cared for first, not responsibility or desert.

The confusion of the luck egalitarian position with some ideal of desert is unfortu-
nate. At the very introduction to his contribution, Andersen imputes to me the view that
justice “requires individuals with risky behaviours to bear the related costs” (295). But I
emphatically deny this. My position, rather, is that justice does ot require aiding those
with risky behaviour. This is not the same thing, and it is precisely this type of confusion
with desert that we should be careful to avoid.

V. REASONABLE AVOIDABILITY

Martin Andersen and Daniel Weinstock criticize my use of the idea of reasonable
avoidability. Andersen in particular offers a sophisticated examination of its potential
interpretations. I concede that I did not say much in HL[ about what reasonable avoid-
ability (RA) exactly is. But I also do not think that I should have said »#ch more than I
have. True, reasonableness is a fuzzy notion (see Weinstock’s comments on this). But
fuzzy does not mean empty. Cohen for example, also writes that “the notion of reasona-
bleness is fuzzy, not, to be sure, through and through, but at the edges and some way in”
(2011d, 205). Reasonableness, then, can serve as a useful litmus test. It is certainly one
that political philosophers (and legal theorists) are no strangers to.

Now RA, as Andersen and Weinstock rightly point out, is supposed, on my ac-
count, to replace the cruder notion of ‘responsibility’. But the problem, in reply to Wein-
stock, is not (or not merely) that crude, un-reformed, luck egalitarianism does not handle
abandonment cases well. The problem, rather, is that crude luck egalitarianism simply
gives an implausible theory of justice. To see this it is worthwhile recalling the question to
which RA is supposed to be the answer, namely: when is it unfair to allow individuals to
bear the cost of their own actions and omissions. And the very simple, although in some
people’s view perhaps circular answer is: when it would be unreasonable to expect them
to avoid those actions. It is obvious that actions and omissions that the agent cox/d not
have avoided fall outside RA. That is, it would obviously be unreasonable to expect in-
dividuals to avoid actions they could not control. RA, thus, includes first actions that the
agent could not have avoided. But it adds a further test. It is not only actions that agents
could not avoid, but also actions that, even if they could avoid them, it would have been
unreasonable to expect them to do so. I could have avoided walking down the street,
an action that resulted in your un-secured hammer falling on my head. In that sense my
injury was as much my responsibility as yours (Ripstein 1999, 36-37). But (under normal
circumstances, at least) it would have been unreasonable to expect me to avoid doing so
(walking down the street).
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How, then, should we understand ‘actions that it would be unreasonable to expect
the agent to avoid’? Is it simply ovetly risky activities; is it activities whete the welfare/risk
ratio is unfavourable; is it something most people do (all of which are interpretations An-
dersen imputes to me)? Although all of these characteristics touch on reasonable avoid-
ability, none of them captures it fully. If I had to try and explicate what it is unreasonable
to expect individuals to avoid (and I am now actually not sure that I do), I would say that
it is actions that agents generally have a vital interest in exercising, and/ or actions that society has a vital
interest in having exercised.® The choice to walk down the street makes me as responsible as
you are for my injury: had I stayed at home my injury would have been prevented. But
there is a vital personal interest in being able to walk down a street. Suppose, to take a
different example, that despite explicit warning signs, I wander into a construction site
and walk about helmetless. In that case, I am not only causally responsible (as I was in the
previous example), but also responsible in the sense relevant to luck egalitarians. It was
reasonable to expect me to avoid doing so. We think that, under normal circumstances,
individuals do not have a vital interest in wandering helmetless into construction sites.

Consider, then, some of the original examples I have used in the book. There is both
a personal and social interest in couples having babies (and where there is not [or more
accurately, when the social and personal interest clash], say, in overpopulated countries,
LE would not object to restrictions of the ‘one child policy’ type). There is a social interest
in having fire-fighters jump into burning buildings. We do we not want everybody jumping
into burning buildings, but we do want the most qualified person on the scene to do so.”
We have an interest in people settling down in earth-quake-prone areas of California,® and
when we do not — when the risk reaches a certain point — then, settling there turns into a
matter of option luck.” In contrast, there is certainly social value in individuals emulating
Mother Theresa, but it cannot be said that there is a vifa/ general personal or social interest
in everyone adopting such a lifestyle. And indeed, we do not commonly think that leading
a life of total self-sacrifice is something that it is unreasonable to expect the individual to
avoid (and consequently, bear the price of it if they do not). In contrast, we think there is
some great personal value at stake in fulfilling general moral and religious duties (David
Alvarez highlights this aspect of my account).!” This explains why luck egalitatians ate
typically multiculturalists: they think that it is unreasonable to expect individuals to refrain
from fulfilling (non-idiosyncratic) religious duties.!! They think it is unfair for individuals
to be disadvantaged by their religious beliefs (Cohen 1999).

Is Smoking Reasonably Avoidable?

Armed with this more detailed understanding of reasonable avoidability we can turn to
Andersen and Weinstock’s specific objection with regard to smoking. If smokers ended
up saving the healthcare system money, would that make smoking reasonably unavoid-
able? Would it make smoking a matter of brute luck? Weinstock and Andersen take me
to task for the negative answer I give in HLJ, so let me try and reply.
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Notice that in a way this objection is similar to Ronald Dworkin’s famous Jude
objection to equality of welfare (Dworkin 2000, 58). If you recall, Jude has cheap tastes
and consequently requires few resources, less than his equal share, to achieve equality of
welfare. He then consciously cultivates some expensive taste (to travel to Pamplona and
watch bullfighting). Crucially, to satisfy this new preference, the amount of resources
needed would still fall short of the average (that is, his equal share). Advocates of equality
of welfare are forced to grant Jude his request, which Dworkin thinks is counterintui-
tive. Switching from equality of welfare to equality of opportunity for welfare, as Richard
Arneson (1989) has shown, avoids this counterintuitive result. Proponents of equality of
opportunity for welfare (myself included) would thus deny Jude the travel allowance.'? So
#f your intuition is (like Arneson and Dworkin) that Jude deserves no reimbursement for
his voluntarily-cultivated taste for bullfighting, then you should also think that smoking
(in as much as it is an expensive taste [a controversial empirical matter that I of course
assume merely for the sake of argument])!?, even if it does save the healthcare system
money, deserves no compensation.

The van Baal thesis (let us call it that),'* according to which smokers save the
healthcare system money, cannot be used as an objection to my account without ref-
erence to some fair and equal share of the healthcare budget. The smoker, just like
Jude, says: I concede that my need for compensation arose out of a voluntary decision
on my part. But my claim is still for less than my equal share of the healthcare budget.
The two claims are thus identical. Advocates of equality of opportunity for welfare
(as distinct both from equality of resources, and Cohen’s ‘equal access to advantage’)
treat Jude and the smoket’s claims in tandem. To both Jude and the smoker they re-
ply: our principle of justice never promised to allocate equal shares of the healthcare
budget. It rather promised to prioritize the needs of those who are worse-off, and cru-
cially, through no fault of their own.'> All of this is consistent with the understanding
of reasonable avoidability provided here. Smoking might save money, but that does
not mean that society has a vital interest (for that, or for any other reason) in people
smoking.

My reply to Andersen’s objection ties in with my reply to Gosseries’s objection to
my account of Roger the violinist. Gosseties objects that my refusal to grant Roget’s
desire for a Stradivarius must be rooted either in some concern for moral hazard, or in a
paternalist worry, or in some illegitimate (in my terms) distinction between normal health
and enhanced health. It is not. The reason my account would deny Roger the expensive
violin is premised on the idea that equality of opportunity for welfare mandates the re-
moval of the root cause of one’s disadvantage. What distinguishes EOP for welfare is
that it is committed to removing the obstacle to a person’s welfare, rather than to guar-
anteeing some equal level of welfare. As long as it is possible to fix the disadvantage that
constitutes the obstacle to one’s welfare then that is what we should do. Only when that
is impossible should we resort to compensation (in cash or in kind — e.g. an expensive
violin). The reason behind my denial of the violin, then, is an egalitarian one, not patet-
nalist, nor one concerning moral hazard. Rather, it follows from identifying the currency
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of egalitarian justice, namely opportunity for welfare. In a way, Roger’s claim is similar
to a claim by an African-American who is victim of racism (Segall 2010, 132). The latter
may ask for a skin colour changing operation (or indeed for a monetary compensation)
for his brute luck disadvantage. But as long as it is possible to fix the root cause of the
disadvantage, namely, the fact of racism, we may not resort to other forms of rectifica-
tion, such as changing people’s skin colour. It is not paternalist to refrain from doing so,
it is egalitarian.

IV. CONCLUSION

In these comments I only touched on three themes: value pluralism, the relation between
responsibility and equality, and the notion of reasonable avoidability. The commentators
have covered much ground in their thoughtful and detailed contributions, and I was not
able to do justice to all of the good points they have raised.
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NOTES

1. This is one crucial difference between egalitarian and sufficientarian principles. This is
partly why I think Axel Gosseries is wrong to criticize my portrayal of sufficientarianism as a non-
egalitarian principle.

2. See also my “Why Egalitarians Should Not Care about Equality’, Ethical Theory & Moral
Practice, http:/[www.springerlink.com/content/w900138t8k215745/.

3. I concede, though, that there is disagreement here among luck egalitarians (between
standard LE on the one hand, and what is sometimes known as desert, all-luck, or choice-egali-
tarianism on the other).

4. Arthur Ripstein, who Andersen quotes, similarly writes: “The idea of responsibility only
makes sense with relation to the idea of equality” (1994, 21).

5. I deny, then, the view imputed to me by Andersen that ‘reasonable avoidability’ encom-
passes considerations of incentives.

6. Is this a moralized account of responsibility? That question assumes that a natural account
of responsibility exists. But there is no such account. Think again of the hammer example. This
shows, as Ripstein says, that “the notions of responsibility and duty cannot be separated, nor
reduced to quasi-empirical measures such as control” (1994, 7). Notice also that if RA is guilty of
being a moralized notion then it is not alone in doing so. Canonical statements of LE also contain
the phrase ‘for no choice or fault of her own’. See Cohen (2011¢, 139, n. 27).

7. Ripstein similarly writes: “The reason that rescuers are treated differently than others who
jump onto railroad tracks is that rescuers are behaving reasonably” (1999, 125).

8. In this I find myself in a surprising agreement with Elizabeth Anderson. “We share
an interest in people choosing to mine or farm, to work in areas prone to storms and earth-
quakes, to deposit their money in banks and provide for retirement in pensions” (Anderson
2008, 255).

9. See also Nir Eyal (2007, 11).
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10. Alvarez’s main criticism in his paper, that my account of global luck egalitarian justice
in health takes the division of the global system to nation-states for granted, is simply wrong.
I do no such thing. The question I ask in chapter 11 of HLJ is whether global health inequalities
in the world as it is are unjust. That hardly implies an endorsement of the current global political
system. So to Alvarez’s question: ‘isn’t health truly without borders?” T answer in the affirmative.
Does that mean that a (luck egalitarian) theory of health equity should have nothing to say about
the justice of health distribution under an international global order? No, it does not.

11. I say ‘non-idiosyncratic’ because luck egalitarians who are multiculturalists would not
give blanket coverage to all religious disadvantages. For example, if a Jehovah’s Witness is struck
by a car and then bleeds to death due to his or her refusal of transfusion, on my account his or
her relatives would be entitled to compensation for the injury, but not for the (wrongful) death.
On the legal aspects of this issue, see (Ripstein 1999, 128).

12. This is not un-controversial, I should say. Cohen, for example, finds this counterintui-
tive (2011b, 64).

13. In discussing the example of smoking we are setting aside many complicating issues that
it may generate, such as the fact that different people find it differentially hard to quit smoking.
It would thus seem unfair to treat all smokers alike in that respect. This particular problem can
be addressed by employing John Roemer’s proposal of neutralizing the impact of social class on
effort by looking at the mean level of effort typical of the particular socio-economic class the
patient belongs to (see my discussion in HLJ, 61-62, 81). The same method, notice, effectively
silences both Weinstock’s counter-examples of the ‘epistemically-challenged health nut’, and the
one about culturally-induced health habits (on the latter see HLJ chapter 10). The socially-induced
epistemic gap in health-consciousness could be neutralized by Roemer’s method.

14. See Pieter H. van Baal ez 2/ (2008, 242-249).

15. Daniel Weinstock objects that my reply to the Baal thesis would compel me to divert
healthcare resources to individuals who, through careful investment of time and money, have
reached the life expectancy of 150. After all, they, in contrast to smokers, have led an exemplary
prudent life. But we can now see that the prioritarian element incorporated in my account neutral-
izes that problem. We may care for the health needs of those Methuselahs only once we have
catered for the health of all the others who are worse-off than them.
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