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¢ peut de personnes avec lesquelles on peut affirmer étre rattaché avec un lien
ssiculaire. Cest le cas avec Luc: nous sommes tous les deux héritiers de six siecles

- oire commune, depuis 1425 et la fondation de luniversité de Louvain.

‘‘‘‘‘

(s parcours ont été certes différents, mais se sont rejoints a plusieurs reprises. Une
itre fois en 2007, année ot nous avons défendu notre thése (a un jour d'inter-
1) ¢t nous avons repris le cours de droit fiscal, Luc a Leuven, et moi a Louvain-la-

wue. Une deuxieme fois en 2014, ott nous avons inauguré une formule déchange
sofesseurs dans le cadre de cours bilingues, qui continue encore aujourd hui.

i au long de ces années, nous avons également partagé la représentation de la
Voue fiscale @ [étranger, en nous alternant lors des conférences de Vienne, otl était
mentée la jurisprudence récente tant en droit des traités fiscaux, quen droit fiscal
wnpéen. Nous avons également assisté de maniere réguliére le législateur belge dans

sdifierentes tentatives de réforme fiscale, avec des fortunes diverses.

“nombreuses rencontres mont permis dapprécier le caractere entier et no-non-
“edun collégue qui laissera sa trace dans Uhistoire fiscale belge. Mon plus vif

Wit est de pouvoir continuer cette belle collaboration avec lui et ses successeurs
s 600 prochaines années. Ad multos annos!

l”: | ) . . ‘
.:’lm 4rea of direct taxation, the case law of the Court of Justice of the European
IM CJEU) has developed in a way that is as striking as it 1s unexpected.
ST : . i

i "ulings that have made the history of European legal and tax integration,
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the Luxembourg judges have been able to put an end to tax differen exercise 111 par all
ment within an internal market, even if it meant departing from the c(jes ()f treas. from thz ding that, under .
almost customary, application of the principles of Internationa] taxatizso,]]dated) Kefore ;pet ence was free a
same time, through the application of directives and state aid rules, Eur(r)1 Atthe | that'cis the Member States
stitutions have considerably limited the scope for states to use thej; tax g Stean in. | Ulatf ¢ and whether to elin
capture revenues and investments whose circulation had been facﬂitatg’d i’;’ito pete d this analysis, incluc

ea
establishment of the internal market.” Nevertheless, European Jaw Appeared he ~ g #F
Pow.

erless in the face of a recurring phenomenon, which constitutes 4 Serious th

to further tax integration: ‘simple’ international double taxation — which s ;“-’at
accompanied by a difference in treatment against cross-border situatiop; by O:et
of the states concerned — remained hopelessly outside the scope of the freedoms

of movement® and is only partially addressed by secondary legislation, Howeve;
recent legislative and case law developments seem to call this situation intq ques-)
tion, at least in part. Even if it is unlikely that in the near future a general principle
of prohibition of cross-border double taxation will be recognised, EU law offer;
more and more tools to remedy the consequences of that phenomenon, solving

the practical issues faced by taxpayers across the European Union.

“«community law; 1n t
such as that In the ma
Jttribution of areas of ¢
olimination of double t
rectives], no uniform c

taxation has as yet beer

It then added that

“in the current stage of t
enjoy a certain autonon
law, and are not obliged

systems of tax of the otl
double taxation arising f
their fiscal sovereignty”.’

¢ X Absence of a General Principle Prohibiting Double Taxation in
EU Primary Law

2. In several decisions, the Court of Justice has ruled that the refusal of the state of
residence to eliminate double taxation resulting from the fact that the source state

had also exercised its power to tax the same income did not constitute 2 b;each _ -
of the treaty. To this end, the Court used an argument that it has progressively Ic | II a Member State cannc

: . 1 “results | loati : -
fined. In the Kerkhaert and Morres decision, it stated that double taxation res ‘ 9b11g§tlons imposed on it
iIn which the dividends ar:

resides are liable to tax th

3. It then concluded, as shown

andmark Decisions of the

1. See in particular, W, HASLEHNER, G. KOFLER and A. RUST (eds.), L | g RAVERSA ik . .
EC] in Direct Taxation, Mechelen, Kluwer, 2015; I. RICHELLE, W. SCHON and EMALHERBE’ residence is Obliged, u
(eds.), Allocating Taxing Powers within the European Union, Berlin, Springer, 2013; J. ot :

P. MALHERBE, I. RICHELLE and E. TRAVERSA, The impact of the Rulings of th¢ E:‘e':ﬁ el e

. ) 1t
Justice in the area of direct taxation, requested by the European Parliament’s Comm! : CJIEU 14 Novemb er 2006. C-513/0
. . . O arloeu' i3 0”,6,5 ' : C : y ” |
and Monetary Affairs (1st edn) 2008; (2nd edn) 2011, www.europ ng Taxing P ot | 6 JEU 14 November 2006, C-513/0
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2. See in particular, I. RICHELLE, W, SCHON and E. TRAVERSA (eds.), A”;"’;i PANTAZA! ;, CIEU 12 February 2009, C.67/08
within the European Union, Berlin, Springer, 2016; W. HASLEHNER amAC.5)’ Report t.or-[w Pflfa. 30, which repeats ‘,’ bj i
Assessment of Recent Anti-Tax Avoidance and Evasion Measures (ATAD & D and the bibIi%s IDAPriIZOIO C s Pl
European Parliament, Doc. N° PE 703.353, March 2022, www.europarl.europ s - ,  Para oz, o 20/08, CIBA Specia
rJaph)},)Clted ntL, OC, ' ) : : NI ; THbLbli E Para, 31) Z?(:hCI;IU 3 Iune 2010 C-«

' . eticulal M NS ¢ Marga

3. Despite the indignation of some authors, including WATHELET, see m.P“: t.l:l;:lHIN E , 5:,;01“ S:Htau €r Services i‘igj f;lzoccko;;:
“Tax Sovereignty of the Member States and the European Courl of Justice i:,-s«Festsc‘hf ift " . G; i CJEU 8 December 2011, C
P HINNEKENS (eds.), A Vision of Taxes Within and Outside Europeant Bore “taldel Estado, ECLI:EU'C°2(;II

of Frans F. Vanistendael, Amsterdam, Kluwer Law International, 2008, 916
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ise in parallel by two Member States of their fiscal sovereignty’”’
s ander Article 293 EC, applicable at the time, the exercise of
free and that in the absence of European competence or reg-

th
-Mdmg thata

il
\r» !

AT o
'>"';~"~ \

end to tax differences of tr
()

. at.
eparting from the con solid

)

; - . at.\‘d : wetCﬂC'e was
lenternatu:inal laxation.! aq the Cmnt}he Member States could therefore choose whether to exercise their com-
na state ai . ~ | NS ey :
rules, European ih. o> jwhether to eliminate double taxation.” In Margarete Block, the Court
tates to use their tax sygte nce all s oA : : .
. W A " his analysis, including in particular the passage according to which:
ion had been facilitated by the ated TS

s, European law appeared POw
ich constitutes a serious threat
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cross-border situations by one
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econdary legislation. However.
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near future a general principle

Community law, in the current stage of its development and in a situation
quch as that In the main proceedings, does not lay any general criteria for the
sribution of areas of competence between the Member States in relation to the
Jimination of double taxation within the European Union. Apart from [few di-
tives], no uniform or harmonisation measure designed to eliminate double
axation has as yet been adopted at Community law level”

| be recognised, EU law offers henadded that
 of that phenomenon, solving
ropean Union. ‘nthe current stage of the development of Community law, the Member States

enjoy a certain autonomy in this area provided they comply with Community
aw,and are not obliged therefore to adapt their own tax systems to the different

biting Double Taxation in systems of tax of the other Member States in order, inter alia, to eliminate the
double taxation arising from the exercise in parallel by those Member States of
leir fiscal sovereignty”?

i that the refusal of the state of

m the fact that the source state “Uiten concluded, as shown, for example, in the Jacques Damseaux case, that

1e did not constitute a breach

»nt that it has progr eSSi‘_'ely ret ifa Member State cannot rely on a bilateral convention in order to avoid the
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'E;{"Slif}:;’), Allocating Taﬂ ke ;;Zdé HEU 14 E(‘:Z::;Dcr 2006, C-513/04, Kerckhaert and Morres, ECLI:EU:C:2006:713, para. 20.

ASLEHNER and K. ¥ ANTAf for the | llebru;rer 2006, C-513/04, Kerckhaert and Morres, ECLI:EU:C:2006:713, paras 21-23.

ures (ATAD & DAC 6) RCP}O 2 bibliog t‘”"‘ 0, whict rey :2009’ C-67/08, Margarete Block/Finanzamt Kaufbeuren, ECLEEU:C:2009:92,

w.europarl.europa-w/ ,and 10 “April gy 0 (.:.961;‘315 ‘Verbatim para. 22 of the Kerckhaert and Morres judgment. See also CJEU
WATHELET ’ i%' 7; and CIEY %8, CIBA Speciality Chemicals Central and Eastern Europe, ECLLI:EU:C:2010:185,

LET, see in par ticular, M- EKENS ant «' :”,d' °l of the M * June 2010, C-487/08, Commission/Spain, ECLL:EU:C:2010:310, para. 27.

urt of Justice” in L- HINI\ZfI in HO" o ::fu'di“(‘r Seryic ‘a\fgarele Block judgment, Comp. CJEU 6 December 2007, C-298/05, Columbus

European Borders—FBStSChr {J; élsu Ry ]L; BVBA & Co/Finanzamt Bielefeld-Innenstadt, ECLE:EU:C:2007:754, para. 5 1.

1al, 2008, 916. 12l gy Bet. “cember 20)1, C-157/10, Banco Bilbao Vizcaya Argentaria SA/Administracion

45tdd0) li(‘ 35
ALLEU:C:201 1:813, spec. paras 39 and 46.
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which could arise from the exercise of competence thys attributey by 1
=~ tw(.)

Member States’.®

Hence, for the Court, “EU law, as it currently stands, does not lay down, -
eral criteria for the attribution of areas of competence between the Menmbe; Séiz
in relation to the elimination of double taxation within the European Union”ss
and therefore, the latter is permissible. In other words, respect for the externg] tax)
competences of the Member States and their right to take part or to o take pay
in international tax treaties preclude the absence of elimination of doyp]e taxatiop
of a taxpayer’s income by his state of residence from being regarded as a t5y ),
stacle.'” As a result, to eliminate double taxation that hinders the proper functiy,
ing of the internal market, positive action by Member States is desirable, byt
law does not force them to do so. For the CJEU, "Member States are not oblige
therefore to adapt their own tax systems to the different systems of tax of the other
Member States in order, inter alia, to eliminate the double taxation arising from
the exercise in parallel by those Member States of their fiscal sovereignty”"

3. Recognition of Territoriality as a Legitimate Criterion for
Conferring Tax Jurisdiction

4. The Court’s case law does, however, offer some guidance on how taxing pm.ve(r);
could (or even should) be allocated between Member States. A careful analYSleer-
the Court’s decisions shows that it has recognised the relationship betweefas‘; )
eignty and territoriality, regarding the latter as the expression of the geOhgo vfs ”
limits of the powers of taxation deriving from the former. Moreover it Sions d
the principle of territoriality — in both its substantive and formal dlmelzj il

ready plays a role in the Court’s analysis of the compatibility of nation
with EU freedoms.?

ara. 34. i
8. CJEU 16 July 2009, C-128/08, Jacques Damseaux, ECLI:EU:C:2009:471, Po‘?r aSA v Admint’
9. CJEU 8 December 2011, C-157/ 10, Banco Bilbao Vizcaya Argentafg“r 5014, C-47/ 12,
General del Estado, ECLI:EU:C:2011:813, para. 31; and CJEU 11 Septembet =

Qrale

A
-~

International, ECLI:EU:C:2014:2200, para. 68, and the case law cited. - Sebbag/gelgi“”‘
10. " See also CJEU 19 September 2012, C-540/ 11, Daniel Levy and Carin 'utbc’”"cn'

F "I (a

ECLI:EU:C:2012:58]1. Fm,‘mzmntui_z !

11. For examples, see 12 February 2009, C-67/08, Margarete Blofk./ux ECLE |
l'3CU1EU1CI7-009:92,Para. 31; CJEU 16 July 2009, C-128/08, Jacques Damsedr™® = 59, poul
paras 33 ef seq.; CJEU 21 November 2013, C-302/12, X, ECLI:EU:CQOB: Jer Sieg¢ ” .

2. See E. TRAVERSA and A PIRLOT, “Tax Sovereignty and Territoriali.t)' ”“;- Taxing Powc,p;u-t it
the EU Freedoms of Movement Impact on the Territorial Allocation © Sratus and 1

Member Statest” in C. BROKELIND (ed.), Principles of Law: Functiot,
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hasindeed held that a Member State hag the “ri

snomic activity carried on in its territory”

" dear recognition of the relationship between the prines
ya\a\ \

« ot
1IN WO\

| \\ soestablish, in the application of community Jaw, the heed to take account

'.ﬂ_\\a i\m\ts of Member States taxing powers. While recognising the need to ex-

1 o he territorial limits of Member States taxing powers, the Court rejected
m qoument that the tax measures at issue complied with the territoriality princi-
b- * \;\Bus\ey, however, the Court held that

n.-

EU “

from that provision - under which the applicants in the main proceedings, who are
subject to unlimited taxation in Germany, are unbale to take into account the
sses of their house in Spain - cannot be regarded as an implementation of the
prnciple of territoriality” 13
ilarly, in Rewe Lentralifinanz, German provisions restricting the right of a par-
| “Lompany resident in that state to deduct for tax purposes losses incurred by
B pO\f’?rh*- “tompany i respect of write-downs to the book value of its shareholdings in
malysis Ol “idiaies established in other Member States were held to be contrary to the
een SO;Z\ o of establishment According to the Court, such restrictions cannot be
:o;g\?}:s ‘ﬂm e with “an implementation of the principle of territoriality”.'
s
: _al (A
BIODS ules f:‘f"i‘)\’er, the Court recognised that the fair distribution of taxing powers be-
mal tax ? Vember Stateg takes precedence over an overly absolute conception of EU
“zi\z\f\\at would shield taxpayers from any attempt of the Member Stz}tes to
0, z ad§ress tax p\anning schemes, which would exacerbate tax avoidance
o Administra®” ':.;;;!.:\‘;\12 3:?\12% 45 well as harmful tax competiti.on betwee?,n Memb:sr f:;teti i}’
14 C-47112, K597 e 1¢ed 10 ensure a balanced allocation of taxing powers : o
et EValid C,lp\e of fiscal territoriality, the Court de facto examines an .
sebbag/BEE? e~ o least ip part - the allocation of taxing powers between Member
ammk u{bwl:; )
na?éﬁtﬁu 2009 et i
2,‘;'&(3. 29 car S\wu\d’ nl‘(_. p&}\f}\‘??‘“"dam’ IBFD), 2014, 125-149; E. TRAVERSA, “Territoriality, at;{usc: Z::'do ;Zl::lle/::rl
oY S’\ﬁ?ge g \De‘f;‘& : \“;\“\‘juc "uw: o \3\{\1\:\‘\;]\3\1\101{ ';1:1 ldl I}\AV‘E;;S;(\) (;;159)3 Research Handbook o1
;ﬁfslga"d Impa‘:t iy 2;(11\%({{);‘ 2009, (l~3;/():3), l;uV:\ilY ul;lﬁa(l‘jibrian, l*el'lxa;ldez, ECLLIEU:C:2009:625, para. 30.

\ ; S 104 ard. 69.
07, -347/04, Rewe Zentralfinanz, ECLEEU:C:2007:194, para
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> fax treatment O o '
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t held that freedom of establishpe, ' 3 e

State

ystem established by the legislation of a Member gy, | 85

“Joes not preclude a S i o o |
such as that at 1ssue 11l the main proceedings, Under wiiici a SUbSIdWYJ res- this
. v v fn‘
dent in that Member State, may deduct from its taxable income an intra-gro, |
¢ nancial transfer made by 1t t0 its parent company only in 50 far as the attr f 2 Th
_ ”16 case I
its seat in that same Member State. | TEU
] )
. - s iusti | / mitted
According to the Court, the difference in treatment is justified by the need topre- i
e e | ustro-
cerve a balanced distribution of power between the Member States and by the f
. . {
need to prevent tax avoidance. In her opinion, Advocate General Kokott also refers | 9
to the principle of territoriality / plic:
f ‘
8
: : - | tual .
“it would also jeopardise the allocation of taxing powers 1 accordanceh@}ifl | -
e n wici | -
the principle of territoriality if taxpayers were able freely to choose In vft’ // i
_ _ - one
Member State profits are subject to taxation by subtracting the pr Oﬁt‘; - g f r); t
. . . (o ues
company from its tax base and including them in the tax base of a relate | Coqrt
» ;j u O
pany established in another Member State”."” : RO
. e g (ornottit |
Implicitly, the Court addresses the question of the legitimacy of taxing (a concel | In this case th
I . S e m , the
ing) income according to the territory 1n which it may be located P:f 0 e b Patticipation in
; . Yl ’ " " ' - O
tual viewpoint, determining more precisely the territoriality cntell';a - continll | With interest an dP
" . . . C | I 1
of which attribution powers are allocated would seem 1O be in pert the Court h di
SIS 0
with its case law. the lreatjes To d :
, O 1
i ‘that jg
U 18 manifes,
15.  CJEU 13 December 2005, C-446/03, Marks & Spencer, ECLI:EU:C:2005:763: (g Lid B‘flgﬂijf the mitigaa
C-231/05, O EU-C:2007:439; 2008, C-414/0% o ca0ll ol
, Oy AA, ECLLEU:C:2007:439; CJEU 15 May o CLEEUCT g the Euro
ECLLEU:C:2008:278; CJEU 25 February 2010, C-337/08, X HoldIN& ©.%pcober oy it opean Un
CJEU 21 February 2013, C-123/11, A Oy, ECLLEU:C:2013:8% CfE‘fU_C:gao&f‘Sﬁ; ;’u” Article 26 TF
C-_157/07, Krankenhein Ruhesitz am Wannsee-Seniorenheimstatt: ECLI:E;Q'J/M ("mﬂﬂlf;ﬂ”‘ ,P \
7 September 2006, C-470/04, N, ECLEEU:C:2006:525; CJEU 16 April 2015 €20 gy G B
:EU:C:2006:525; Natio 1o YEU 12September2017
(

;’1.( ‘Gcrfnany, ECLI:EU:C:2015:230; CJEU 29 November 201 1.5 03 e |
16. ( | ;fifillU:(,:zoj 1:785_; CJEU 21 January 2010, C-311/08, SGI, ECLEEU:C:4VE A of Dg, 100 between the R}e
J7 ;J :r J 18 JUIy 2007; (:“‘231/05? ()y AA’ HCLI.EU:C:_?,OO7,439, operiifive I,)aft. | ( __ ub] !
: (:)le'lluxl of Advocate General KOKOTT in CJEU 12 September 2000, |
IZ(JI:I:Jf:U:(_::ZUOG:SSJ’ Pdl"a. 53- g
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£U as Arbitrator of Double Taxation Situations

C

. therefore the Court finds itself judging questions relating to the al-
 Incire: ‘}t’"ﬂi pOWerS between Member States. The question arises as to wheth-
ation Ot, * ‘ beyond an interpretative revolution of the freedoms of movement
rand hoz;] e principle of territoriality that is unlikely to occur - the Court could
H"i ;?elf nore as an ‘international tax arbitrator’ between Member States. From

s perspective, tWo developments deserve to be highlighted.

¢ The first is @ One€ off. It concerns Austria v Germany (12 September 2017).'® This
s the first in which a Member State referred to the Court, under Article 273
71 a dispute “‘connected with the subject-matter of the Treaties” and “sub-
Jed to it under a special agreement between the parties”. Article 25(5) of the
wiro-German Double Taxation Convention contains a clause stating that

‘in the case of difficulties or doubts concerning the interpretation or the ap-
plication of this convention, for which no solution can be found during a mu-
wal agreement procedure between the competent authorities arranged in ac-
cordance with the preceding paragraphs of this article within a period of three
fears from the initiation of that procedure, the States Parties are obliged, at the
equest of the person referred to in paragraph 1, to submit the dispute to the

Court of Justice [of the European Union] under an arbitration procedure pur-
Hant to Article [273 TFEU]

I thi ; ! .
’til~S “¢, the Court was asked to interpret the concept of ‘debt-claims with
CIpation ) . 3 . .

~Pallon in profitg contained in Article 11 of the said convention, which deals

‘Nierest and i based on the OECD)model. First, to establish its jurisdiction,

*Weaties Ty d

on and ¢ 0 this, it highlighted the link between the prevention of double
e

internal market, According to the Court

that ; ! :
18 Manifestly so in the present case, in the light of the beneficial effect of

[lpat .
&alion of doyple taxation on the functioning of the internal market that

e Fy
and A:t(')pl “4 Union seeks to establish in accordance with Article 3(3) TEU
ic

€26 TFEU, As the European Commission observed, in essence, 1n

, C-648/15, Austria/Germany, ECLLEU:C:2017:664. . danc
Republic of Austria and the Federal Republic of Germany for the Avo‘lcl‘ullltle
Respect to Taxes on Income and on Capital of 24 August 2000, BGHL 1

Poc, )le'.)uwﬁ’cn the
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its communication to the European Parliament, the Counci] and

theﬂR

Economic and Social Committee of 11 November 2011, engis T0pe,,
Taxation in the Single Market’ (COM(2011) 712 final), the PUFpos L)oub]e
dn effec

t

of the conclusion between two Member States of a convention avoid
. . ¢, 3 n
taxation is to eliminate or mitigate certain consequences estlting fg
. . . ; rO
uncoordinated exercise of their powers of taxation, which ig, by its natum the
re) Ca-

pable of restricting, discouraging or rendering less attractive the eXercise of
freedoms of movement provided for in the TFEU”2° the

dOubk

The Court confirmed the view of Advocate General Mengozzi that

“even though it does not fall within the subject matter of the Treaties, the fyt
remains that a dispute relating to the interpretation of the provisions of 3 ¢y
vention for the avoidance of double taxation between Member States is Jineq
to the objective of the establishment of the internal market, as provided for i
Article 3(3) TEU, in that the elimination or avoidance of double taxation by
convention will ultimately assist the realisation of the internal market [...] and

the exercise of the freedoms of movement”.?!

This is a remarkable development compared with the position expressed in
Kerckhaert-Morres, where the Court had refrained from explicitly qualifying dou-

22
ble taxation as a measure capable of restricting the freedoms of movement

- i
9. An even more remarkable step forward has been the adoption of Co::tces

Directive 2017/1852 of 10 October 2017 on mechanisms for settling tax dl‘s -

within the European Union.? This directive introduces a procedure for bl}II (L:

advice to states in the event of disputes between Member States where Sucnveﬂ'

putes arise from the interpretation and application of agreements :Zﬁdcgapiml'
m

tions which provide for the elimination of double taxation of inco b Srates
e : : = €
Initially, the situation would be referred to the tax authorities of the
. a.26
20.  CJEU 12 September 2017, C-648/15, Austria/Germany, ECLI:EU:C:2017:664, 1:;“ Austria/Geumul)
21. Opinion of Advocate General MENGOZZI in CJEU 27 April 2017, C-e4a 1 1 and
ECLI:IEU:C:2017:311, para. 51, C 648/15) The S
22. For an analysis of the judgment, see B. MICHEL, “Austria v. Germany (Case h-mismv
Its New Tax Treaty Arbitration Hat” European Taxation 2018, 1sSu€ 52,3(2). resolutior 1118;1\1‘5 2 P
23. Council Directive (EU) nr, 2017/ 1852, 10 October 2017 on taX dIPSIP(‘)‘f;ROWsKI, R I;\NII‘ON‘

in the European Union, OJ.L 265, 14 October 2017, 1-14. See S, g SE R
BAKER, J. MONSENEGO, K. PERROU, R. PETRUZZI, E. REIMER’ éommitff‘. o [ple!
L. STANKIEWICZ, E. TRAVERSA and J. VOJE, “Towards a Standing , n
Article 10 of the EU Tax Dispute Resolution Directive: A PI‘OPOS"ll for
(Includes EC Tax Review) 2019, vol. 47, 678-692.
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| ander mutual agreement procedure. At this stage, Member States
oerne™ binding forms of alternative dispute resolution, such as mediation
l ation. In the absence of agreement, a formal dispute settlement proce-
gconcll he initiated, with Member States retaining a degree of autonomy as

.. form. The body to which the dispute would be submitted could be an ad-
H.'_lts,(z.omnli“ion’ made up of representatives of the tax authorities concerned
ﬂsjrl‘n Jependent persons, an alternative dispute resolution commission or, with
n yoreement of the Member States, an arbitration commission. Admittedly, this
direc}i\’e does not grant the CJEU any specific jurisdiction over the application of
ble taxation conventions. However, it cannot be ruled out that, indirectly, in
«ieving the implementation of this directive, the Court will have to deal with
s establishing mechanisms for resolving double taxation situations. In any
o, this directive further confirms the recognition by EU law of international

juble taxation as an obstacle to the completion of the internal market.

dl] ¢ WOU]d

. The (Not So Inspiring) Lessons from Indirect Tax
Harmonisation

.1‘0' Despite a large body of harmonised EU legislation, international double taxa-
nn the field of indirect taxes has not been consistently and thoroughly prevent-

an

.

1

ﬁ i(s)tt?u\lflAi the purpose of the. common system s, even.i.f rates and exemptions
iy ofyea :}in;;)msed, to achl.ev? neutrality in competmon, so that within the
vt . lember State similar goods and. services bear tche same tax bur-
b hange ofe ength of the .productlon and.dlst.rlbutlon chain.* In cross-bor-
Ui 800fis or services, the determination of the p.lace.wl.ler? t?xable
Hieey Memberczmed out may engender conflicts concerning jurisdiction as

tates. The common VAT system provides for a complex and

odigset o ,
liong, A f rules and exceptions for localising each of the four taxable trans-

uc -
Petatiq h, the €xistence of a defined set of rules for each category of taxable

ana

5 ITa . : g
ple i s that a given supply is taxed only once. This is the case, for

of ;;)C;nzimunity supplies of goods, as Membel.' States .will ex.empt
ritory bu: l.sp’fltched or transported to a destination outside their re-
iy, ddiring ¢ Within the community, by or on behalf of the vendor or the
by ng as ¢ © 800ds, for another taxable person or for a non-taxable legal
Uch in a Member State other than the Member State in which
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dispatch or transport of the goods began.” In two early landmar) &
the Court before the implementation of the transitional meag B i, , held by

, . T appl;
intra-community operations, the impossibility of double taxation, bylzfr)alca?le for
tion of an import in one Member State although the corresponding eXPOZ‘((; taxa.
benefit from any relief of input VAT, was clearly affirmed. Id oy

11. The prohibition of double taxation within the internal market ;
strengthened by the principle of neutrality within the common VAT
Taxing a supply of services in another Member State when it has already lawfy
been subject to VAT in the state of the supplier has also been considered Contrar;,
to the principle of fiscal neutrality.”” In general, any taxable person conducting
taxable activities should be entitled to deduct input VAT and, consequently, be re-
lieved for any costs?®, thereby giving little room for a double taxation. Even withi
the internal market, the harmonisation of VAT is not perfect and, although not
desirable, there are a number of situations where double taxation occurs. To some
extent, there are also some cases of double non-taxation mainly arising from dif-
ference of interpretations between two Member States.”

f Urthey
System,

12. A relatively recent example is KrakVet Marek Batko (Case C-276/18), which
dealt with the simultaneous and somehow opposite application of the distance-seu-
ing regime for cross-border supplies of goods by different Member States (in th}S
case, Poland and Hungary). The Court recalled that one of the goals enshrined in
the VAT Directive is “to avoid conflicts of jurisdiction which may result ?n d.OUbl‘;
taxation or non-taxation” (para. 42) and that, by itself, “the correct apphcatlgﬂ Zl
Directive 2006/112 makes it possible to avoid double taxation and to e,?sureblosca’
neutrality” (para. 50). The Court, nevertheless, did not infer any P°§itwe c(i)' dltghe
tion for the tax authorities from the aforementioned objectives. Nelfhef b;ished
Court consider that the existence of a ‘common system of cooper ation €5t

by Regulation No. 904/2010 and the duty to cooperate set forth therel

G added W
25. Council Directive nr. 2006/112/EC 28 November 2006, on the common systett o )16
OJ.L 347, 1 December 2006, 1-118, Art. 138. LI.EU:CZWSQ:’ |
b. >ee CJEU 2] May1985, C-47/84, Staatssecretaris van Financién/Gaston Schul, BCAS
z and CJEU 25 Februar y 1988, C-299/86, Rainer Drexl, ECLI:EU:C:1988:103' 60. 0'304»
27.' CJEU 11 September 2003, C-155/01, Cookies World, ECLI:EU:C:2003=449’ Par?é‘l I:EUrC’ZOO '
% CJEU 8 June 2000, C-400/98, Finanzamt Goslar and Brigitte Breitshob = gion
] para. 37, | (nOn') ? fdedj\""
9. For practical examples, see E, TRAVERSA and C.-A. HELLEPUTTE: ‘DO F opn pett

I
- o1 : ,”;0’
. .02 A Eurol .4 1o
1 divisto: s pirect’

VAT and direct taxes: how to acl Tax ane
] ‘lax

in M. LANG: lieve convergence within a suminie
b M ANG, P. MELZ and E. KRISTOFFERSON (eds.), Value Addé
oimilarities and Differences, Amsterdam, IBFD, 2009, 339-368.

' TR . 020:482
30.  CJEU 18 June 2020, C-276/18, KrakVet Marek Batko sp. K, ECLI‘EU:CJOZO
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n of the common VAT system could lead to any obligation

nark cases2s held by, :"*“mm pr:;iﬁt among EU Member States about the VAT treatment of a
>Ures applicable £, L ach a0 3gtraﬂS sction. Therefore, given the current framework of EU VAT, it
on, by way of taxa. ingle arablé Jed that it is only at the judicial stage that the issue of double taxa-
Ing export did not anbe conclt tt;] o misapplication of the VAT Directive by one or more Member

- L{sed W ntually be settled. The Courts conclusion is understandable, albeit

. e 6‘}‘;‘ < in fact, true that the current EU framework as regards cooper-
arket is further figpointine: = AT does not provide for a dispute resolution mechanism in
n VAT system gonin e B i j ; by C | Directive (EU) 2017/1852 (
Iready lawtia Ih: qpway similar t0 the one provided by Council Directive (EU) men-
lered contrary ned above).

n conducting
uently, be re-
Fven within

4 More recently; although in a very peculiar situation, the Court recognised the
n-z;hibition of double taxation as well as an obligation for Member States to co-

though not e, In Navitours, a case concerning the application of VAT on a territory in
s. To some 44 mwo Member States exercised joint tax sovereignty (parts of the Moselle, the
r from dif- ieandthe Our. which form the border between Germany and Luxembourg), the
? ‘urtheld that “the taxation, by one of the Member States, of [passenger transport

enices performed by a service transport provider| prevents the other Member

30 which e fom taxing them in turn, without prejudice to the possibility for those two
1ce-sell- lmber Sates to regulate in another way the taxation of services performed w1th
(in this 0 fraf erritory, infer alia by means of an agreement, provided that non-taxation
ined 11 “Wdouble taxation is avoided.””

jouble

on of sltion has the merit of avoiding that the taxpayers become victims of the
fisca! e of coordination between Member States, while leaving open the possibil-;
Dﬁ: _r:ffo"rﬂates 10 look for an alternative solution from the ‘first come, first served
ed 5:]{?2 ?]?ffe seems to be no impending obstacle to extend it bet))/on:)l I:illz :::;
g€ " M sovereignty, arguing that the internal market must be

gletey ltory regulated by a common body of law - 1n this case the VAT

:fffc[[! o _ |
%y it could also extent to other harmonised taxes at the EU
i, '
e e of excise duties shows.™

level, the
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Double Taxation and Direct Tax Harmonisation: The Pilly

Two Directive

Satan n inspiration fro .
14, The EU legislato! seems {0 haive e ¥ P it m the PIEVention o
on, particularly evident in the recently adopted py,

internati s directive i
” octive (Directive 1022/2523).% This directive implements the OECy

vion developed within the BEPS project framework®, aimjpg ,
hts and introduce a minimum global taxation. Pillar Ty,
ase Erosion’ (GloBE), has a dual objective: addressing}
bing excessive tax competition among states for;

0.

Two-Pillar Solu

reallocate taxing rig
known as ‘Global Anti-B

persistent BEPS 1ssu€s and cur X | |
more equitable global Jllocation of investments.” To achieve this, GloBE ensures | ]
that multinational enterprises (MNEs) pay their fair share by implementinga top- e
up tax when controlled entities are not adequately taxed. It tackles BEPS challeny- a
es through rules triggering additional taxation if the 15 % threshold is not met =
Unlike Pillar One, GloBE does not . +roduce a new nexus but pioneers the concept S10;
that a participation threshold, combined with ‘unfair taxation, grants addifiona} ;urf
taxing rights to the parent company’s residence. The 15 % minimum taxationisse- | or |
cured through the Income Inclusion Rule (IIR) and the Under-Taxed Profits Rule fOPC-Il
(UTPR)*, applied based on a shared process in each jurisdiction.37 o
15. Although double taxation prevention 1s not formally recognised in Pillar Twe :
the directive includes mechanisms to avoid unintended duplications 1 top-Up '
J lof | 2. This
33.  Council Directive (EU) nr. 2022/2523, 14 December 2022, on ensuring a glf)bal mini'mmg/'fi";& | and naty
taxation for multinational enterprise groups and large-scale domestic groups 1 the Union; . RO
nihefl through ¢,

22 December 2022, 1-58. i
4l Effective Minimurm e |
7 AL ARTEEL Proach ta;)

34.  See . BECKER and J. ENGLISCH, Implementing an Internation
E. TRAVERSA and

Working Paper-Reihe Der Ak Wien Implementing 3 (2021); Jastil
: inim beld>=™? ‘Cem
2021-OESO-overeenkomst over Pijlers 1 en 2 en de implementatie van een m a] Sto be
nen de Europese Unie: eerste indrukken”, TFR 2022, issue 614, 56-73. . um des multi™? S Hlese p
«“y? ) 1 (1l J I’ i ’
3. See E. TRAVERSA and F. PASCUCCI, “IAccord sur le taux dimposttior gt L Ommop ,
tionales et la taxation des entreprises numériques: une étape ulterieure vers la c0 L L7 L P
dre ﬁscal it : s - | ; p Zﬂ! 2021; VOl le d[ﬂﬂ
o | international autonome’, Annuaire Frangais de Droil Internattor g ot o
. IR{WERSA and E. PASCUCCI, “Chapitre II - Iémergence dun ordre fisca Cfﬂm'd:.ref.f, Brul”
européen” in S, LAMBERT-WIBER (ed.), Les nouvelles normativités fiscales extra-¢ i Tl 0
2023, 53-71. ; ;-gmﬂ"; . 38
oL oy PE P K :
36. Sjc:e }()J:CD/GZO, Chapter 2 “Charging Provisions” in Tax Challenges A ,-;smgf; wji«, an!b‘{ﬂ; i b(follncu Dir
of the Economy - Global Anti ' . o) IneHe o 10 ¢ in
- iti-B : llar Two) Arisit8) b | the
BR0e AR & 1oy ase Erosion Model Rules (Pt L allenges Az{ IW,/;H n 2p. ca
D Publishing, 2021, Art, 2.1-2.6. See also OECD/G20, T CU ) s Byt hoer
Igitalisati &5 IS = ¥ ‘ Ary - ey y Mot ) r'o
()1?(:1) J)u{;;: {10! the Economy - Commentary to the Global Anti-Base E10/%" ol®, | 4 Excesiean. Cox
37.  See( )]:( ~j)/(? ]mg: 2022, 24 et seq. Tax’ 10 @ -/};;z' W ol Withh,
A r,'s,'ngj j;-omﬁoj 1()415{11)&?1' 5 "Computation of Effective Tax Rate and '1")P lj‘P ol Rulés ifr’t. 5,1"-"?'0' / COM‘? Za“ Conr
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e Framework on BEPS, Chapter 2 -~ Cha rging Provisions, OEC
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o otance, it prevents top-up tax collection under the I1R when low-taxed
. . A T ; b . T
on: The Pillay O ubiect to domestic minimum taxation. If the local minimum tax qual-
tjes A% 97

lqmliﬁed domestic minimum top-up tax (QDMTT), a full tax credit is
s B3 ¢ e

«otting taxes in the source’ state. Alternatively, if the domestic tax falls

n the pre\?e - ".g\te(iq Oﬂ A o .
o tion of g minimum tax paid is considered a covered tax, increasing the effective
<1 } ad Opted p] l 1 hils

ar ne potential top-up tax abroad. In case iple iurisdic-

ements the OEC: e nd reducing P p-up LRI s of multiple )ur%sdlc

nework™, aiminc +. cking top-up taxes under the IIR, the directive either excludes the inter-
» NP e : .

g it jurisdiction (top-down approach) or introduces an offset mechanism for

axation. Pillar Tyw
,0\ . . 2 . N . .
)bjective; 3ddr€ssing i credit at the hlgher level pal‘ent ]urlSdlCtlon.

0 among states for »

this, GloBE ensures  Secific mechanisms also prevent duplications in calculating top-up taxes,
implementing a top- <uding dividends and capital gains from GloBE income when the investment
ckles BEPS challeng- 208510 % or is held for at least twelve months (for dividends). These rules align
hreshold is not met. i £U (the Parent-Subsidiary Directive)®® and domestic corporate tax exclu-
pioneers the concept o effectively eliminating economic double taxation. The directive further en-
»n, grants additional usthat withholding taxes on distributed dividends are considered covered taxes
limum taxation is se- #Yilar Two purposes, increasing the effective tax rate and mitigating potential
>r-Taxed Profits Rule ptaxes at the distributing entity level. Overall, these rules demonstrate the

3.

- “oaddress double taxation concerns within the European Union.

iplications in top-up  Conclusion
. . This b3 .

2 olobal minimum level © 154 1}€1f contribution outlines how various mechanisms, differing in scope
B i ] 328, —Hallire, ; - :
oups in the Union. O/ neny 1 ave been developed in European law to mitigate double taxation phe-

Minimun TaxintheEY ogh o Hests to the fact that achieving such an objective cannot be realised
ve Vish : “De ot lne e D | .
RSA and M. ARTEE> bi;, i g zaCtment of broad general principles but requires a piecemeal ap-
¥ g 25ting Ore : , : g
een minimumbelastiiie 510 be . 10 the concrete situation. Fortunately for taxpayers, this objective

p | dinj : ' , STy
minimum 4e i  Ihege pfo 11g traction, as evidenced in the most recent Commission propos-
(ion L Aan OF o 0S : :
vers la constitutio? 7‘11:"725: T &pr sals address the refund of withholding taxes (FASTER)”, adopt a
L 3, _ Pro i
tional 2021, YO ° | 1, groi 4h to transfer pricing rules®, and, of course, the relaunch of the
ire fiscal com - gruyla? )
Jles extra-etatique
: 1oL
: vit llSﬂ“U
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sion Mode o 18 ltuxUL\Lu“bef 20] f) d:;n “Ompanies and subsidiaries of different Member States (recast), OJ.L 345,
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