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1 the'parties to find a solutior to the conflict, itis
: - paramount to ensure its effective implementa- :
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tion and to provide that such solutions reccive

the approval and endorsemient of the highest:

political authority within the host State.”

International investment ~ law, ~however,

should entail much more than Eémﬂo?.mﬁﬂm
disputes, it should be an instrument for govern-

ance. In a globalized world where patterns of

international production are leading every day
to-a higher level of interaction among foreign
and local investors, governments, and civil soci-
¢ty, one trend has become increasingly clear:
there is an evident need for an international
investment regime that promotes the maximi-
zation of the positive impact of foreign invest-
ments in host countries as well as the mitigation
of any potential negative effect.
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' Sanctions can be ‘targeted .mn..m”n.Ewmﬁ. of dif-

ferent ways. Individual :sanclions .(é.g.-asset
freezes, travel bans) dre applied 1o desighiated
individuals and corporate entities. Diploatic -

sanctions impose restrictions on the diplomatic

activity of a government or political entity-and
- include measures such as restrictions on diplo-
thatic personnel, closing of embassies or offices
of representation, suspensions of membership
to regional organizations and revisions of visa
policy. Sectoral sanctions affect a particular
sector of a country and include measures such
as arms embargoes, restrictions on prolifera-
tion-sensitive technology and transportation
restrictions. Commodity sanctions limit irade
in specific resources of the targeted entity.
While these apply most commonly to natural
resources (e.g, oil, timber, diamonds, charcoal),
they can also be applied to luxury goods, cul-
-tural property, or chemicals. Financial sector
-sanctions have a broader impact on the econ-
<omy and include measures such as conditional
s inivestinient bans, sovereign wealth fund restric-

s fions, ‘and ‘other restrictions, It is useful to

~think about these different types of sanctions
-on-a contimuum, based on their degree of dis-
= ogrimination, with the most ‘targeted’ measures
*(individual sanctions) on one end and relatively

S more ‘comprehensive’ ones (like broad finan-

«cial gector restrictions) on the other.
Difference to comprehensive sanctions

While targeted sanctions vary in the degree
of discrimination and differ from comprehen-
8ive -sanctions in that they are not imposed
indiscriminately on an entire population, this
-does not mean that they do not provoke unin-
ténded consequences. Because they involve
prohibitions, targeted sanctions often result
in -increases in corruption and criminality or
lead to harmfuf effects on neighbouring States,
Sanctions targeting key economic sectors such
as oil or finance aflect entire populations and
are more likely to result in declines in stand-
ards of living or humanitarian crises. Targeted
sanctions may also lead to positive unintended
consequences, such as improved regulations
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iduials,” most: notably 'by ‘the Secutity
In the tinderstariding that these meas-
were unlikely ever to be lifted, litigation
sses challenged their authority to impose
dli am& sanctions  without ~upholding the
mpst basic QSQRQ of due process. These judi-
‘processes ‘constituted the first ever robust
llenge to:the Council’s authority in domes-
urts-and constituencies, establishing dan-
“precedents .with immense implications
¢ fnstitiitional prerogatives as established
Charter. . For its part, the UNSC tenta-
ely and reluctantly addressed the issue with
miroveinents in its listing and de-listing proce-
¢9:and with the establishment of the Office
& ‘Ombudsperson. This was an important
wough restricted) institutional innovation
established, at least informally, an imper-
orim -of ‘judicial’ review. In spite of these
w nges;: legal ovm:asmom have continued to
n-some cases proving to be pertinent in
he eyes of the courts.

till:while targeted and comprehensive sanc-
ons: co<existed until 2003, more targeted types
anctions have become the standard. The
clirity " Council stopped imposing compre-
gnsive sanctions in 1994, and moved towards
1 targeted types of sanctions in the last two
ades. This is in spite of the fact that within
tions regimes, measures tend to become less
geted over time. However, sanctions might
ve i -practice broader impacts in the popula-
-than originally intended. As sanctions are
oiporated into domestic law, their scope
fight be expanded in line with governments®
wii‘political goals. Similarly, private sector enti-
$.-such as banks, which are directly responsi-
forimplementing targeted financial sanctions
y find it simpler or less costly to make broader
strictions on an entize country or sector than
oing through the resource intensive process of
entifying specific accounts, resulting in over-
i M.Eu:mson and less targeted sanctions.
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or affect targets.
Complexity and challenges

As this instrument came to” be fiore
used, so it also grew more compléx. Th
tral aspect of this evolving complexity
diversification of targets of individ
tions. In line with changes in the
practical understanding of sanctions; (]
imposed not only on State actors; b
rebel groups pariicipating in local'disp
civil wars. This was the case, fot examp
the targeting of the National Unidn:for: th
Total Independence of Angola’s {UN
leadership in Angola. Second, by the
the present century individual sanctio
targeting not only the leaders of -iHepitiin
regimes or rebel groups, but also théir,
members and supporters, along wiihi i
and private companies engaged i th
chain of their activities—seeking to'in
influence their policy either by coercing
change of behavior, or by constraimnii
capacity to conduct that policy.

A study of individual UN sanctions’foun
that, contrary to initial expectations
individual targeted sanctions, leaders ar
the most frequently targeted group. Oy
total of 446 non-lerrorism-related indivi

pation of E&sz&w.ﬁ some interna onally:

Hﬁmﬂaa Sanctions i ,anQ aiid Practice’ @S [
31y Interndtiondl Stvdies Review 96

e umnnmd Farrall, United Netions Sanctions and the Rul
Cof Law (CUP 2007) -
“Bardo - Fassbender, ‘Targeted Sanctions Imposec

by the UN Security Council and Due Proces:
. Concerns: A Study Commissioned by the UN
Office of Legal Affairs and Follow-up Actior
by the United Nations’ (2006) 3 Fnrernationa
Organizations Law Review 437

Peter Wallensteen and Helena Grusell, ‘Targeting the
Right Targets? The UN Use of Individual Sanctions
(2012) 18(2) Global Governance: A Review o]
Multilateralism and International Organizations 96

I1.67 Unilateral Sanctions in
International Economic Law

In the field of international relations, unilat-
eral sanctions are measures imposed to deter
or punish acts or activities deemed undesirable,
even if those acts or activities are not per se con-
trary to public international law. Thus, unlike
countermeasures, such sanctions (sometimes
more neutrally called ‘restrictive measures’) are
not aiways grounded on a prior violation of
international law. Unilateral economic sanc-
tions can therefore be defined as unfriendly acts
of economic nature intended as a reaction to
acts or situations disapproved for fegal, politi-
cal, economic, environmental, social, military,
security or other reasons, While not all unilat-
eral sanctions are economic in nature, many
have at least an economic component. Often,
a wide range of sanctions are imposed, contain-
ing both economic and political measures.
Sanctions are called ‘unilateral’ when they
are decided individually by one State. This is in
contrast to sanctions imposed collectively, usu-
ally pursuant to the decision of an international
organization (e.g. Art. 41 United Nations (UN)
Charter). This distinction may be blurred in
reality, because (1) some international organi-
zations (notably the European Union) impose
unilateral sanctions; (2) international organiza-
tions sometimes allow or recommend sanctions
without formally requesting their members
to implement them; (3) unilateral sanctions
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{such as suspension of concessios in the éoam
.,H.H,mam Organization (WTQ)).

Goals

The goals of unilateral economic sanctions
vary according to the target, the sender, and
what the latter perceives as the significant inter-
. national problem(s) at the time. The different
. goals are not mutually exclusive, and may vary
from regime change to the protection of human
" rights.
. Sanctiohs imposed with the view of chang-
- ing a State regime were used in the context of
22 the fight against Communism during the Cold
- War and are still imposed nowadays against,
o -for example, Islamic, authoritarian or ‘brutal’
‘regimes. The 1990s (sometimes called ‘the sanc-
Jitons mno.manuv sAW A SUrge in economic sanc-
. tions; explained to a significant extent by the
_mieasures dgainst Iraq ?:oéEm the first Gulf
War, Institutionalized racism, apartheid, colo-
nialism and other massive violations of human
‘tights-also triggered a number of unilateral
ST eonomi¢ sanctions programs, notably in the
00 cAfrican’ context. Further, numerous sanc-
0 tiohis have been used to pursue military goals,
for example to deter States from acquizing or
-developing particular types of weapons, in par-
‘ticular atomic or chemical equipment, or to
induce them to withdraw from some military
activity (acts of aggression, invasion of a for-
eign State, military support to rebels or groups
- 'seeking independence, etc.).
Gviso More recently, unilateral sanctions were
© 7 imposed to combat international criminal
activities such as drug trafficking, piracy or
terrorism. These are conducted by groups
w7 ifdependent from any State, or only remotely
s linked to a State (e.g. the al Qaeda network or
0~ the Taliban).

. common goals. The term ‘unilateral’ exéludes
o sanctions taken cor Em:&mﬁmm by: Eﬁgmsosm_....
L prganizations against-théir owi members who
~ . .domot abide by the rules of the ow,mmuﬁmzom.
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punishing Em s&oﬁ ﬁouuimnon
OnIc mmmocoum as ammsoa mwoﬁ are s..nT

fly  deemed to fall urider the concepts
elorsion OF - countermeasures, depending
whether the 4ct of the sanctioning State is
mawmw licit ‘ot not.
orsion measiires ao not raise major legal
They.are at the discretion of any State,
erident-of the target State’s prior behay-
For¢xample, the International Court
usticé - (ICIy declared that the principle of
niervention was not violated by the con-
mmawuun ‘economic sanctions (embargo, end
onomic aid) imposed by the United States
sinst Nicaragua.®
iitermeasures, on the contrary, would be
gful were they not aimed at enforcing the
t:State’s cessation and reparation obliga-
5:following an international wrongful act,
oreover, they must conform to substan-
id procedural conditions, among which
oporiionality between the violation and the
dnction is the most important,
ven'if they conform to customary interna-
allaw, sanctions can constitute a breach
0 international treaty. Some literature is
woted to the compatibility of unilateral eco-
.ﬁ.n sanctions with General Agreement on
riffs -and Trade (GATT)YWTO obligations
most-favoured-nation (MFN) treatment
market access, but other international eco-
oriiic law treaties may be involved as well
such as investment protection agreements).
The development of economic sanctions
d-the targeting of numerous individuals led
‘concerns about human rights violations,
.05 on substantial and procedural grounds.
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Types

A wide range of sanctions is-observed:
temporary practice. Fconamic sanctions
divided into two major categories;
on whether exchanges of goodsand:
financial transactions are concerned

radioactive materials. Import restriction
pressure on the target by imposing damagp
significant sectors of its economy; foféxi
raw materials such as oil are frequent ok
of import restrictions. In cach case, the §
must carefully consider both the desired
sity of the sanctions and the potential ba
onto its own economy. i

Financial sanctions take the momB.0w ‘frees
ing physical or financial assets located’in
transiting through, the sanctioning State; an
prohibiting & range of financial and ecotior
transactions including new investment, Curt
payments, procurement, sales, leases and lods

Travel prohibitions to and from the tafge
State, or limited to designated natural per§o;

: w...gﬁ.BQ and Paramilitary Activities in and against
Nicaragua { Nicaragua v United States of America).
Merits, usmmawﬁ. ICT Reports 1986, p. 14, para.
2245,

”é;wog maaﬁzmﬁ mcmzmnmaou. E@ nme of
2 the deferice must bs: Rﬂumoﬁa -and individuals
- hit by unilateral decisions imposing sanctions
' shouldhave the tight o an effective remedy.

- The " will “of -sanctioning States to design
" - broadly éncompassing sanctions and fo prevent

circumvention sometimes leads to extraterrito-
rial measures or secondary sanctions, such as
prohibitions imposed on foreign subsidiaries
or branches of the sanctioning State’s enter-
prises, or the sanctioning of foreign companies
maintaining business relationships in the target
State while no sanctions are imposed by their
home State. This has raised difficulties in inter-
national relations; the refevant legal principles
are those limiting the jurisdiction of States (i.e.
mainly nationality and territoriality), but much
uncertainty remains in practice.
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I1.68 TInternational Trade
Sanctions and Awards in
Commercial Arbitration

Due to geopolitical developments in Eastern
Europe and the Middle East dunng recent
vears, there has been a marked increase in inter-
national trade sanctions imposed by the United
Nations (UN), the European Union (EU) and
sovereign States. Ranging from the embargo
to the freezing of assets of listed persons, these
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