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Abstract and Keywords

This chapter is an empirical study of how individuals who have been defendants at the In-
ternational Criminal Tribunal for the former Yugoslavia (ICTY) and Rwanda (ICTR) per-
ceived and understood the trial process. Breaking with those who resist taking seriously
the lived experience of individuals accused of being responsible for terrible acts, the
chapter insists that even the most despised genocidaire can contribute to knowledge-pro-
duction about international criminal justice. This chapter’s conclusions, which are based
on an analysis of 60 interviews, though enlightening are often counterintuitive. It finds,
for example, that a defendant’s acceptance of the legitimacy of their trial generally de-
pends far more on whether the defendant believes the process treated them fairly than on
pragmatic considerations such as the outcome of the trial and the severity of any result-
ing sentence. Moreover, most defendants felt estranged from the trial process on account
of its symbolic ‘violence’ toward them and the passive position it necessarily assigns them
during the trial.

Keywords: International criminal law, International Criminal Tribunal for the former Yugoslavia (ICTY), Interna-
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I. Introduction

I2WHILE the ad hoc international criminal tribunals are closing their doors after 25 years
of operation and the International Criminal Court (ICC) has regularly been subjected to
criticisms (both political and legal), few empirical studies have been carried out on and
with the principal stakeholders of international criminal law. Scholars have mainly fo-
cused on the technical aspects of international criminal law, on its legitimacy, and on its
philosophy. While these approaches are crucial in order to analyze international criminal
justice, they seem too narrow to provide an analysis or an appraisal of justice as a whole.
On the one hand, legalistic approaches have a restricted objective, limited to constitutive
texts (i.e., statutes of international criminal tribunals) and case law, but excluding their
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functioning, their social impact, their interpretation by local populations, as well as their
localization on the political ®.22) and economic map. On the other hand, legitimacy is
such a polysemic term3 that it might be seen as an aporetic, circular, and empty concept.*

This chapter is therefore based on the hypothesis that an empirical approach could open
a window into a renewed analysis of international criminal justice, focusing on its social
impact and concrete significance. It is true that there have been some empirical studies
on international criminal law, but they have been carried out mostly on justice profession-
als,?® on victims of international crimes, or on populations who have experienced war,° as
opposed to perpetrators. When studies take into consideration those prosecuted, it is not
as ‘accused before the court’ but as perpetrators. For example, various studies have ex-
amined the normative and socio-political conditions of collective violence: the interindi-
vidual or intergroup factors facilitating the perpetration of crimes;” historical factors ex-
plaining mass crimes;® and perceptions of justice of ordinary offenders.? However, very
few scholars have questioned what it really means to be involved in an international jus-
tice process, to be accused of the worst crimes, and to have to appear before judges. As a
result, the judicial positioning of those prosecuted arouses very little interest among re-
searchers, even though one might think it could help to better understand the functioning
of the criminal justice process.

The approach we use for this study intends to fill this gap. Our aim is to analyze interna-
tional criminal law through the prism of one of the main actors of criminal proceedings:
the person who has been tried (i.e., in our research study, after the end of the trial). Our
approach proceeds on the assumption that such individuals have ‘something to say’

(. 23) on the institution that has tried them, and that the account of their experience
should enable us to better understand how international criminal tribunals work. Indeed,
their actual experience of the judicial system ‘does not only provide information on these
persons’ paths, representations, failures and practices; it also provides information on the
functioning of the penal system, what needs to be fixed and which are the blind spots’.1?
In addition, by interviewing persons who have been tried by international criminal tri-

bunals, we can better assess the impact of the tribunals beyond the trial.

With this assumption in mind, we developed a specific approach for the analysis and un-
derstanding of international criminal justice (an approach that complements the other ap-
proaches for this field of study), which we named the Respondents’ approach.'! In the
second part of this chapter, we present some epistemological milestones that support our
approach and introduce the methodological choices that have guided our research (II). In
the third part, we present some of the results of our study (III). As will be seen, these
question the effectiveness and the impact of international criminal justice.
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I1. Listening to the Accused as a Vector of
Knowledge

A. Epistemological Approach

An epistemological introduction appears necessary to support our approach and perspec-
tive. First of all, it is worth bearing in mind that the point of view and the experiences of
social actors have not always been recognized in the construction of scientific knowledge,
and that such recognition is still controversial in some academic circles. Alongside quan-
titative studies with an objectivist vocation (that had hitherto dominated the field of soci-
ology), qualitative research came to prominence in the 1920s when empirical research
emerged and led to new data-collecting methods, such as observation and interviews. Fol-
lowing the work of renowned US scholars W. T. Thomas, G. H. Mead or H. Garfinkel, soci-
ological research began to take into account ‘the point of view of actors, their experience,
the sense that they give to their behaviour, the manner in which they apprehend their en-
vironment, the way in which they occupy the institutions which support or manage
them’.!? In this sense, subjectivity and partiality were no longer seen as a bias in re-
search, but as an opportunity to produce substantial ®.24 data. That material, when rig-
orously analyzed, can tell us a great deal about society and provide knowledge about in-
stitutions.

In the same vein, how to consider the person on trial has long been controversial and still
polarizes in academic work. The lawyer generally views the individual as someone who is
either accused, condemned, guilty, or innocent, not as someone who can as such tell us
anything interesting. By contrast, the critical criminologist or empirical researcher will
see ‘a person brought to justice’ as someone who, through this very experience, has
something to say about justice itself. No longer the passive object of positivist research,
the defendant can be seen as an active player in the production of knowledge regarding
the construction of social reality. We propose, therefore, an analytical model that wishes
to distance itself from objective conceptions of social reality by defending the idea, sup-
ported by P. Berger and T. Luckmann, that this reality is the product of a permanent con-
struct and ‘is characterized by intersubjectivity which refers to the coexistence of multi-
ple realities’,13 like the reality of our respondents, as much as ours.4

However, if this view has gained ground and is now commonly recognized in social sci-
ences, considering the experience of the accused still elicits substantial resistance in re-
search on the trial and judicial institutions, resistance that comes mostly from lawyers.
Whilst there is by now no difficulty in taking into account what a judge, a prosecutor, an
attorney, or a victim may say in the context of research studies on trial, meeting with
those accused of crimes—a fortiori some of the greatest crimes—to listen to her/his ap-
praisal of the administration of justice is still viewed with scepticism, even frowned upon.
Seen perforce by some academic commentators or reviewers of our work!® as liars, ma-
nipulators, or as always trying to justify themselves, said ‘perpetrators’ are not regarded
as capable of reporting credible information about criminal justice. This is not a revela-
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tion; H. Becker analyzed this attitude a long time ago, stating that ‘credibility and the
right to be heard are differentially distributed through the rank of the [social] system’.16
Criminal justice is not beyond a pyramidal distribution of power, and we very much tend
to find the person accused of a crime as sitting at the bottom of the ‘hierarchy of credibil-
ity’.17 Indeed, we found that people charged with ‘genocide’ are located even lower,

whether they were previously powerful individuals or not.

The type of research proposed in this chapter is premised on the necessity to overcome
this controversy and to embrace, instead, a more open approach. The crux of this ap-
proach is that we do not characterize the people we meet on the basis of the crimes for
which they are tried.!® We just see them as individuals who have something to say about
the justice process and we avoid framing their conduct at the outset within legal .25
categories. This is an approach, in other words, that re-empowers the accused for scien-
tific purposes. Although the latter are typically seen as having been very ‘active’ in rela-
tion to their criminal acts, they are often assigned a very passive role in the course of
criminal proceedings. Furthermore, the various meanings of the term ‘respondent’ offer a
particularly interesting and multidimensional perspective. First, because criminal justice
asks the defendants to respond to certain allegations, to explain themselves about their
activities, this is precisely why we are and should be interested in their experience. Se-
cond, we met with people who often chose to respond to our requests and to answer our
questions indicating a willingness to contribute, in their own way, to knowledge-construc-
tion about international criminal justice. In this context, the words of respondents raise
many questions and highlight issues that otherwise might not have been brought to light
such as the ‘rise and fall’ effect of an arrest, the sensation of being the ‘fall guy’ of
episodes of criminality, the ‘violence’ of the judicial system, etc.

B. Methodology

In terms of methodology, our findings are based on two qualitative studies that were car-
ried out successively.!? About 60 semi-structured individual interviews were conducted in
the course of these two studies, with an interpreter when necessary. When possible, the
place of the interview was chosen by the respondents; however, for most of them, having
been convicted, it had to be the prison in which they were serving their sentences. To our
knowledge, the interviews conducted have not been placed under audio surveillance nor
have they been visually monitored. The topic of the international criminal proceedings in
their entirety (from the moment of arrest to the serving of the sentence), and questions
about the rights and procedures relating to each individual case were addressed with the
respondents. The interviews lasted from 60 to 270 minutes and, with the consent of the
respondents, the majority of them were recorded. All of them were then transcribed ver-
batim and analyzed. Our analysis was mainly based on coding procedures taken from the
grounded theory approach,2? with the aim of describing structures and consistencies, and
to elaborate hypotheses built on observed reality.?! In other words, it is a matter of pro-
gressively interpreting empirical findings using various techniques of data reduction, or-
ganization, and conceptualization. This is ‘an iterative approach of progressive theoriza-
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tion of a phenomenon’.?2 For ethical reasons, the anonymity of the respondents was guar-
anteed.

@ 26) In terms of the people we met, we should mention that, whereas the International
Criminal Tribunal for the former Yugoslavia (ICTY) has judged individuals coming from all
sides of the conflict that devastated the former Yugoslavia, the International Criminal Tri-
bunal for Rwanda (ICTR) has judged only Hutus accused of having played a part in the
1994 genocide. As a result, the participants of our study of the ICTY came only from some
horizons (Bosnians, and Serbs from Serbia or Bosnia), whilst for the ICTR we met only
with individuals of Hutu origin.23 In both contexts, those we met were political leaders (at
a national, regional, or local level), high-ranking officers, heads of administration, as well
as individuals active in the field, such as combatants and civilians. Some having interme-
diate positions within the military hierarchy also participated in the research. Consider-
ing the small number of women brought before the international criminal justice system
(and our dependence on their motivation to meet us), only men were interviewed. Among
these men, nine participants had been acquitted, whereas the others had been con-
demned under command responsibility, for participation in a ‘joint criminal enterprise’, or
for having directly committed (or been an accomplice to)?* crimes against humanity, war
crimes, and genocide.

Finally, it is important to highlight that, as required in many qualitative research studies,
the sampling of our respondents is not representative but follows a diversification princi-
ple (i.e., in terms of institutions, crimes, forms of responsibility) and pursues a saturation
goal, two standards that allow production of general results.?? In this type of qualitative
study, we do not aim at representativeness (which would have little meaning for such a
limited audience). It is more important to have a sample that contains a great diversity of
profiles, so as to include a very broad spectrum of experienced situations. As said before,
we were also constrained by acceptance on the part of those solicited.

II1. Positioning of Those Tried: A Structural In-
terrelation

In recounting their experiences, those convicted by the International Criminal Tribunals
expressed overwhelmingly paradoxical feelings: they acknowledged having (.27 been in
the trial, but felt totally outside of what was going on in the justice process. They often
said that they did not understand what was really happening and that they felt like the
prosecutor or the judges were talking to someone else. This perception of being an alien
to a judicial process may not be obvious for those who felt they had an informed knowl-
edge of what criminal justice entails. In many cases, at one time or another, those inter-
viewed had held a position of high political responsibility and frequently told us, as we
started our interviews, that they had expectations about the judicial process. It is thus es-
sential to highlight the reasons for this sense of rejection, particularly because one of our
most significant findings is that criticism was equally strong among the convicted and the
acquitted, even though one could have expected the latter to show greater satisfaction in
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a system that ruled in their favour. This part will therefore cover four points. First of all,
there is a difference between the respondents’ expectations and the reality they experi-
enced (A). Furthermore, the participants explained how they experienced the procedure
as ‘violent’ (actually and symbolically) (B); and saw themselves as being confronted with a
politicized and external justice (C). Last, we will explore how the role that is assigned to
them within the criminal procedure is related to the radical rejection of the figure they
embody (D).

A. A Gap Between Expectations and Reality

From Aristotle to Rawls, numerous theorists have shown that there is no unified concep-
tion of justice. It thus seemed promising as a starting point to examine what our intervie-
wees’ initial concept of justice was. We noticed a significant individual positioning in rela-
tion to international criminal justice. By this we mean a conception of justice that pre-ex-
isted their prosecution and that seemed to have led them to expect a better performance
than what they experienced. This conception mainly pertains to ‘moral-humanist’ refer-
ents. When the participants expressed how they perceived justice before being directly
brought to it, they referred to some moral values and conceptions of justice that were rel-
atively well constructed. They expressed beliefs in higher principles of justice, a justice
that must be beyond reproach and that aims to establish the truth. One of the partici-
pants explained, ‘I thought the tribunal was a high-level international institution that was
going to fight for the truth, and I thought I would be able to explain and prove my truth in
the court’.?% Another one spoke of an institution created at the ‘highest legal level’. One
of them even compared international judges to ‘gods’, referring to a belief that justice is
above men and rules for the ‘Just’. Their expectations of international justice were thus
set very high and were well elaborated. This justice is considered even more important in
light of the chaotic context that brought the respondents to the tribunals.

Yet, this representation of international criminal justice (partly related to the prestige
granted to the international criminal justice system itself and the decorum that comes

(. 28) with it) clashed violently with the reality of the accused as they experienced it,
leading these initial expectations to be bitterly disappointed. This reality has been de-
scribed in very negative terms: ‘It was not a very fair court, when it handled my case ... I
found that very unfair from the Tribunal’. Again: ‘What I found very unfair from the Tri-
bunal is that you had to wait for a year, a year and a half, and nothing happened, the trial
did not begin’. Another one added: ‘I have to accept this as something that came directly
from hell’. This disappointment induced a heavy sense of rejection by the criminal justice
system and its professionals. This observation confirms the hypotheses of studies carried
out at a national level, namely by J.D. Casper,?’ that show that the gap between expecta-
tions and experienced reality constitutes a fundamental component of the negative evalu-
ation of justice. That being said, what are the specific details related to the experience of
those tried that create such a sense of rejection?
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B. Violence and Unfairness of the Procedure

The people we interviewed, whether condemned or acquitted, invariably felt the experi-
ence of the international criminal trial, and its preliminary proceedings and developments
were extremely difficult to deal with, ranging from tough to traumatizing. The fact that
even the acquitted shared this feeling shows that there is no need to be convicted to
strongly experience the harshness of the intervention of justice.?8 An interviewee tried by
the ICTY chose his words carefully in response to our question, ‘how did you experience
the court from the inside?” He answered with this strong statement, ‘I can answer you
with one word: horrible. And I can answer you with many other words’. That being said,
the range of experiences appears quite wide, even if physical violence is rare. Specifical-
ly, there are reports of ‘degradation ceremonies’, analyzed by H. Garfinkel as a ‘commu-
nicative work direct to transforming an individual’s total identity into an identity lower in
the group’s scheme of social type’.2? According to H. Garfinkel, the purpose of these cere-
monies is shaming that person for (supposedly) violating norms, rules, or laws, and to in-
flict punishment by taking away his/her rights and privileges. Thus, a convicted Bosnian
told us of the conditions of his transfer to The Hague:

After two days in a basement, I was transferred to the central jail in X. I had visits
from many stakeholders, they told that I have to go to The Hague, and I just went
along with it. I expected that I would go some normal way, but one evening,
around 6 o’clock, .29 [ was tricked and pulled out of the cell where I was, un-
der the excuse that the jail administrator summoned me for a conversation. Since
I was wearing shorts when I was brought out of my apartment and I had some
kind of yellow t-shirt and they did not allow for any other clothes to be brought in
the jail from home, dressed like that in shorts and t-shirt and in my slippers, I was
transferred to The Hague. It was June, it was warm, but ... It was difficult, espe-
cially when we landed in Amsterdam, when some 3-5 officials from the UN re-
ceived me, they were nicely dressed, and I looked like a homeless person.

This unfolding of violence that is part of ‘degradation ceremonies’ directly reflects the
spectacular dimension that has been associated with international criminal justice from
its beginning. However, this violence is symbolic most of the time and appears through-
out the entire criminal proceeding. Participants even mention ‘horror’ or use terms like
‘terrible’, ‘stressful’, ‘frustrating’, to describe various moments they experienced during
the judicial process. Here the acquitted points out how most steps of the process (arrest,
indictment, detention, trial, and so on) have represented hurtful moments, which generat-
ed anxiety and very negative emotions (loss of autonomy; feelings of helplessness; separa-
tion from their families; unbearable self-image; failure to understand the judicial process,
its functioning, and its effects; feelings of not being understood; contempt from the judi-
cial staff; feelings of betrayal from relatives; etc.).

One moment stands out as more violent than the others: the moment they became aware
of the charges against them. It is often described as a moment of dismay:
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When I read the first indictment, I could not believe it ... that such men could exist
and, let alone the fact that it was me. Maybe only in some American movie, with
lots of murders, in situation that didn’t exist. I then realized that I was supposed
to be a man who eats live people. I am sitting in my cell and thinking to myself,
who am I? And that was my understanding of the indictment.

As described to us, this distressing, unbearable moment was felt as fundamentally unfair,
both by the acquitted and the convicted, particularly in relation to the use of symbolically
heavy words (‘genocide’, ‘massacres’, ‘mass violence’, etc.) that were difficult for respon-
dents to comprehend and to accept. We will come back later to the situation that con-
fronts the prosecuted with the collective crimes he is charged with.

Beyond this symbolic violence, throughout our interviews the prosecuted insisted on ex-
plaining to us how they were confronted with what they described as an unfair, in-
equitable, and sometimes ‘absurd’ process. Here again, the acquitted—by both tribunals
—told their stories in an equally negative way, as if the outcome of the trial had no impact
on their perception of it. The participants thus described procedures they still did not un-
derstand, or during which they felt they had not been able to express themselves or been
listened to. They highlighted what they saw as the ‘lies’ of the prosecution and the wit-
nesses, the length and difficulty of the trial, and claimed that the prosecution witnesses
were prepared and paid a high price in order to accuse them.

(- 30) These accounts confirm studies carried out at a national level that show that the
perception of justice depends more on the fairness of the procedure (or the perception of
it) than its final outcome.3? People consider their trial to be satisfying and fair if they feel
they had the occasion to fully explain themselves and their points of view, whether these
points of view were then followed by the judges or not. Thus, in many cases, the satisfac-
tion of the defendants does not depend solely on the severity (or lenience) of the sanc-
tion; rather, criminal proceedings matter more than the outcome, and the accused, even
those convicted, may be satisfied by the process as they experienced it. However, satis-
faction with the fairness of proceedings was clearly absent for those convicted persons
we interviewed. Moreover, this negative perception related to every step of the process.

C. A Politicized and ‘Outgroup’ Justice

Another recurring feature in the accounts of those tried by international criminal jurisdic-
tions is what they perceive as its politicized character and the external influences it is
subjected to.

First of all, participants describe a justice owned by ‘others’, that means by people exter-
nal to the context in which the crimes were committed. They confirm here the theory of
Pierre Hazan who has written about international criminal justice as an ‘off-ground’3!
justice. This distance, which separates the ‘judges’ from the accused, appears at every
step of the criminal proceedings: during the arrest (they are rarely arrested by compatri-
ots—and often in a foreign country), during the trial (judges come from various countries,
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sometimes very distant ones), and when serving their sentences (which is enforced in the
States that have agreed to host those convicted by international jurisdictions).

Referring to the ICTR, one of the participants explains:

They created the tribunal and they brought foreign people. Foreigners who are
not driven by this principle of justice ... foreigners who know nothing, nothing of
the Rwandan psychology. When a Tutsi speaks to me ... if s/he tells me a story, and
then tells it to you, do not be mistaken, you won’t perceive this story the same as I
will ... and in the tribunal cases, us, Rwandan people, are judged by foreigners
whom I call blind people who know nothing inherent to the context. ... You might
apply the rules, but you cannot understand.

Another interviewee compares the ICTR with national mechanisms, reckoning that in
Rwanda ‘there has been the “Gacaca” tribunals, in which everything was addressed’

.31 (unlike in the international tribunal).3? The ability to recognize oneself in one’s
judges, of being placed among one’s own, seems particularly important for the accused.
Thus, the reducing of the distance operated by the Gacaca in the justice process appears
as a strong element of its legitimacy.

In a similar vein, the account of a confrontation with a ‘foreign justice’ (namely, a justice
external to their group—as the Arusha or the The Hague tribunals are seen by those pros-
ecuted by them), is reminiscent of the studies carried out by T. Stahl, J.W. Prooijen, and R.
Vermunt on the perception and the experience of outgroup justice v. ingroup justice.
These writers have shown that, when confronted with an ‘outgroup’ justice, people may
be more afflicted by the procedural justice than when confronted with an ‘ingroup’ jus-
tice.33 In international criminal law, this is a significant issue because procedural justice
seemed essential for the people we interviewed. International criminal justice appeared
to them as a foreign justice: it was administered thousands of kilometres away, in a coun-
try that was neither the perpetrators’ nor the victims’, nor the country in which the al-
leged crimes were committed.3 It is even more striking that, in the research that was
carried out at a national level, those who were convicted domestically did not express a
feeling of otherness, and frequently mentioned the idea of ‘being in debt to society’, rec-
ognizing being part of the group who judged them and belonging to a community to
whom they were accountable.3>

Moreover, all participants mentioned the idea of a politicized justice. First of all, they felt
the international criminal tribunals were mainly established for political purposes and
were influenced or even led by their war enemies. As such, people tried by the ICTY con-
sidered that, because of their own origins, the composition of the tribunal was not
favourable to them. Here are some examples of their accounts mentioning this point:

I cannot say that the Tribunal in its whole has done bad things, but I only say that
the people who constituted the appeal chamber have done bad things. In my opin-
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ion, it is the result of the Croatian propaganda and of the pressure from the Croat-
ian state.

Another explains:

I say that, regarding my situation, the people who wrote the indictment, have been
influenced by lobbies, they have their own interests ... my conclusion was that
they needed to create some balance, you know, between both sides ... When I
speak of sides, I mean the Serbian and Bosnian sides ... so my feeling was that
they wanted to feed this Serbian lobby, the lobbyists, and to satisfy them: I needed
to be designed as the one who slaughtered the Serbian people.

(- 32) Or again: ‘The ICTY and the prosecution do not make an indictment for justice pur-
poses, but rather for political purposes’.

Those who were tried by the ICTR produced identical accounts, based on the fact that no
leader from the Rwandan Patriotic Front (against which they fought from 1990 to 1994
and that is today in power in Rwanda) has been judged by the ICTR. They therefore not
only denounced a justice influenced by Rwandan state power, but also the fact that none
of their former enemy had been judged:

[At the beginning], it was the government who made the list of people to be arrest-
ed. ... And when Rwanda took hold of the ICTR, because at one moment, they took
hold of the ICTR ... I say it took hold, because when Barayagwiza was released
and then Rwanda said no! So from that moment, Rwanda took hold of the ICTR.

Another explains that: ‘It is like the judges received orders from somewhere; it is a politi-
cal tribunal’; or, ‘[t]he judges became active combatants of the RPF... it is a shame that
such an institution became’.

For the people we interviewed, these points of view are the result of a difference in the
way their cases were being handled by international tribunals, depending on the origin of
the defendant. International criminal law appeared to be a criminal law owned by the en-
emy. These criticisms reflect some of those we can find in the literature,3% even at times
written by judges themselves: it is the suspicion of victor’s justice, a justice administered
by the people who won the war.3” International criminal law is seen as a continuation of
war, a new weapon on a new battlefield. Indeed, some authors have even argued—speak-
ing about the ICTR, ICC, or international criminal law in general—that only those who are
defeated in the conflict (the former enemy) must be accountable before international
criminal jurisdictions. For example, F. Mufioz Conde claims that international criminal law
‘[does] not simply try to punish the offenders, but also to fight against its [own]
enemies’.38 International criminal law thus becomes a weapon for use after victory—a
weapon that further destroys those who are already ‘down’. This point of view reminds us
of the work of G. Jakobs in On the Theory of Enemy Criminal Law?® that has proved influ-
ential.*® Quoting Jakobs, Mufioz Conde writes that judicial .33 logic mirrors the logic
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of war, ‘it is above all essential to defeat the other, and law is a means used to finish the
, 41

enemy’.
Moreover, some people we interviewed condemned what they viewed as a very peculiar
political and legal system that was imposed by Western countries on the rest of the world.
They mainly highlighted two arguments: the fact that no leader or national from devel-
oped countries has yet been judged by an international body and the fact that these tri-
bunals are precisely controlled by developed countries. Joining here a third-world or anti-
colonialist interpretation of international criminal law,*2 people (tried by the ICTY here)
thus explained:

Great powers like China, Russia, or the United States agree without signing. They
do not wish to be submitted to this. That is how the ICTY works. It is a partisan vi-
sion. Serbia started a procedure against NATO for similar and even far worse
crimes than the one I was charged with, the ones committed in Kosovo. A commis-
sion has been established for this purpose and has repeated the allegations
against NATO. It is the bombing of a bridge because of a situation 1000 km away
that was Kosovo, and civilians have been targeted. 33.000 tons of explosive mater-
ial have been used in Serbia by NATO and the damages are estimated at 97 bil-
lion.

Or again: ‘That is why I have an impression that what went on there is not law, is not a
decision based on law, but it is some kind of a game by strong political forces that form
the tribunal’.

It is interesting that those tried by the ICTR gave broadly identical accounts:

I cannot say this is a case of racism, because among the judges, there are African
people, there are black people at the ICTR. Some people may think it is the mo-
tive, but I say that it is not ... it is more likely pressure from the Rwandan govern-
ment and its allies.

Or:

The ICTs are only accountable to the people who pay them. Whereas national jus-
tice, even if there are some violations, is accountable to the people, they adminis-
ter justice on behalf of the people. If you are a judge and you are neutral, every-
thing is fine, but if you are partial ...

The outcome, because, the outcome in the end, we understand that they are politi-
cal rulings, those are tribunals manipulated by powerful countries. Why do the
Americans not want their citizens to be judged by international tribunals? ... be-
cause they know!43
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(. 34) This criticism also mirrors several criticisms raised against international (criminal)
law coming from African States, the African Union, and scholars. Indeed, when the ICC is-
sued warrants against state leaders from Sudan and Kenya, the African Union denounced
it as a ‘racist’ court and called on States not to cooperate with it.#* However, it is also in-
teresting that this criticism quite specifically focused on lobbies and pressure from States
rather than being rooted in a broader critique of imperialism and colonialism.

D. The Role Assigned to the Defendant

As can be seen, those tried by international criminal tribunals have presented us with var-
ious pitfalls relating to international criminal justice and have outlined the issues they
have been confronted with throughout the proceedings. Beyond this experience, the
analysis of these accounts allows us to highlight the frequently used rhetoric of scape-
goating. This section will highlight that rhetoric although it will not enumerate all of the
ways in which sacrificial rituals occur (we previously referred to the degradation cere-
monies of H. Garfinkel, which reflect in another way the sacrificial rites of R. Girard), or
present in any detail the theory of sacrifice, something that has already been done else-
where.%> Nor do we intend to present all the participants as victims of international crimi-
nal justice. We merely aim to point out that at a given moment of the process, people
ceased to be able to experience the criminal proceeding in a way other than by position-
ing themselves as ‘scapegoats’—condemned for others, or for crimes committed by others
or collectively. Beyond that point, the question of innocence or guilt appears almost sec-
ondary. The ‘scapegoat’ role endorsed in the trial suddenly takes precedence over reality.
Everything happens as if that role operated at a distance from any truth.%6 This caused a
rejection of the actions and facts established by the judicial system and thus a rejection of
allegations of responsibility. Ironically, the defendants are often accused of having resort-
ed to scapegoating themselves.

This feeling of being a scapegoat appears equally among those convicted and acquitted.
Thus, some of the participants do not hesitate to present themselves as victims, not of the
conflict but of the judicial process: ‘The death of an innocent person does not justify

(r-35) the lynching of other innocent people by the justice. ... I am first a victim of the
conflict in Rwanda, and then a victim of the United Nations’. Another said: “‘We were so
much demonized that even as acquitted ... some countries are hesitant over receiving us’.

This feeling of being a scapegoat appears at two levels. It first relates to the criminal pro-
ceedings: those tried feel they are in a position of weakness in the courtroom, dominated
by the judges, guilty from the outset, prevented from speaking, and not listened to. More
relevant is the importance that respondents place on the global or international context
of the proceedings: participants feel their sentence is the consequence of current interna-
tional relations and power struggles (as we previously mentioned). Thus, the feeling of
being a scapegoat is even more significant when it comes to the political process: a
process that, if we follow R. Girard, has experienced a serious crisis and in the face of
which it is necessary?” to find rites that allow it to rebuild itself through sacrifice. Thus,
the criminal trial, in the context of armed conflict, is the means to a catharsis in which
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the defendant (and the convicted even more) plays an essential role in a sacrificial game
that enables the reconstruction of social relationships between former enemies.

Having played this role, defendants point out how this position was the cause of tensions.
One tension is due to the opposition between the collective dimension of the crimes and
individual responsibility. This is a fundamental issue that the doctrine of international
criminal justice has long sought to address,*8 one that questions the tension inherent in
bringing individuals to justice for crimes committed in the context of collective conflicts.
We do not intend to delve into the reasons that led to the implementation of certain judi-
cial mechanisms, such as individual responsibility for mass crimes.*® The point here is
merely to highlight the impact this responsibility seems to have on individuals convicted
for these crimes. It is precisely because of this tension that those tried by international
criminal justice invoke the scapegoat metaphor when speaking of their cases. For exam-
ple, those tried by the ICTR constantly reminded us that not all of the perpetrators had
been judged and that it would be impossible anyway. On the other hand, some people we
met were really convinced, despite any plausibility, that there were quotas set in the law-
suits, (‘x% of Serbians, x% of Bosnians had to be prosecuted’) and that they were part of
this ratio.

(- 36) Moreover, this hegemonic individual responsibility°? explicitly refers to the ‘sacrifi-
cial imperative’ as described by R. Girard®! in which, in order to rebuild the society after
a major crisis, it is essential that the ‘expiatory’ victim®? brings about unanimity against
her/him.?3 From the point of view of the defendants we met, this is what happens in inter-
national criminal law and paradoxically, by not recognizing the actions for which they
were brought to justice, they in fine perfectly fulfilled their role and complied with the ju-
dicial process. Indeed, among the 51 convicted participants, only two of them explicitly
mentioned and recognized a direct responsibility for the actions for which they were sen-
tenced. In fact, through their experience, those convicted by international criminal juris-
dictions point out that they find themselves in an impossible position. The violence and
the politicization of the process lead them to take a position ‘outside the system’ even as
they are required to take part in the trial as insiders. Violence and politicization are fac-
tors that bring them to their downfall as ‘expiatory’ victims too. Summoned to speak on
their individual behalf about issues they perceived and experienced as collective ones,
they reject any individual responsibility and, in fact, any responsibility ‘as an individual’.
Our research thus helps to understand how the individual positioning of the accused is
closely linked to institutional categorization, to judicial expectations, but also to the con-
straints induced by the procedure. This is especially the case when the court refuses to
fully recognize the impact of a collective dynamic or a hierarchy on the individual’s
choice. Being unable to assert the complexity of their situation in the collective context of
war during the trial, they end up simply denying all responsibility. In so doing, they in a
way further reinforce the very image that is being produced about them. They are mon-
sters who recognize nothing, an ideal enemy that will help to federate everyone against
him and thus recreate community.
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This analysis raises questions. How can we expect the expression of a real recognition of
responsibility in a context that, as we have seen, mirrors the war logic or, at least, is ex-
perienced as a form of war logic? As explained by F. Digneffe, ‘[T]he ways of perceiving
and recognizing—or not—our own responsibility appear only in the context of a relatively
“free” world, out of pressure and with no worries about possible implications’.>* Again
and again, those we met kept repeating that their words, within the criminal trial frame-
work, were restricted by the high stakes of their situations and were in no way free. It is
possible, then, that the logic of the trial actually makes it harder if not impossible for de-
fendants to come to terms with their responsibility, as the case may be. Further questions
that arise at the conclusion of this analysis are therefore: whether the ®.37) internation-
al criminal trial does not lead, in itself, to this contrarian positioning of the defendants (in
particular the non-recognition of the alleged responsibilities)? At what cost to both crimi-
nal and transitional justice? And whether the trial is not speaking directly to everyone ex-
cept the very person facing charges.

IV. Conclusion

International criminal justice, analyzed from various points of view, has hitherto rarely
been addressed from the experience of the ones who encounter it as defendants, whether
they were convicted or acquitted. Indeed, the stigmatization that is inherent to every
criminal proceeding seems to reach its climax when it concerns people accused of the
‘most serious’ crimes, to the point that it appears nearly subversive to listen to them
speak of something other than their crimes and to consider them as a source of knowl-
edge about the trial itself.

At the start of this analysis, we aimed first to recognize a status of real stakeholder, of
‘active respondent’ (in the various meanings of the term), to those brought to justice,
rather than seeing them only as ‘perpetrators’. From this internal point of view, we then
aimed to better understand the functioning of international justice as it has recently been
implemented, how it is perceived, and the way it impacts the people who were indicted by
it. Through our empirical research, we were then able to highlight several details specific
to international criminal justice, details that distinguish it from criminal justice adminis-
tered at a national level. We will review two of them in our conclusion.

The first refers to the way the very idea of justice is defended by these tribunals. Our re-
spondents, far from considering themselves as being ignorant in terms of justice, proved
themselves to be open to the idea of a trial. Several of their expectations, however, were
not met in the process. The second and more significant element is that their disappoint-
ment does not relate to the outcome of the trial (condemnation or acquittal) but rather fo-
cuses on details specific to the criminal proceedings, specifically on the symbolic and real
violence that seems inherent to numerous facets of the trial, as well as the passive posi-
tion necessarily held by the defendant. Indeed such criminal proceedings work on the ba-
sis of two principles: (a) the ‘outside feeling’ of the defendant and the continuous empha-
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sis on his/her otherness, as well as (b) the predominance of a dynamic of conflict all along
the process.

If these two principles are common to all repressive processes, they gain a special mean-
ing in a transitional environment. Indeed, there is much to the idea that the criminal trial
represents the extension of war: the experience of physical or symbolical violence, the
war rhetoric of the trial, the staged confrontation, the reference to the monstrosity of al-
leged crimes and the radical otherness, the concealment of the collective stake behind
the individual accusation, the manifestation of power, the antagonistic dimension of the
process, etc. Translated into a subjective experience, this extension tends to imprison
those brought to international criminal justice following a war, (.38 constantly underlin-
ing the influence of political structures over the process, as well as the inability of defen-
dants to feel as if they belong to the world that judges them. In this context, the reference
by our respondents to the notion of scapegoating casts the defendants as victims. Though
this reversal of roles may be strange for the system of international justice, it may actual-
ly be intrinsic to the very functioning of the judicial bodies.

This way of presenting themselves, however disturbing, complies not only with the role
and real position assigned to them throughout the trial, but also with the very aim of this
justice, namely to rebuild a collective ground by rejecting the singular individual. The no-
tion of responsibility so valued by criminal lawyers cannot, in these conditions, limit itself
to confront in the void the accused to material evidence with no guarantee of reaching
the core of the moral responsibility and producing awareness. It thus seems, upon com-
pletion of this study, that if international criminal justice aims to reach the heart of its tar-
get and wants to take into account those tried as human beings, it needs to more signifi-
cantly extract itself from a frame of a justice that sees it as merely a continuation of war.
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