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CHAPTER 5

History Watch by the European Court
of Human Rights

Pierve-Olivier de Broux and Dovothea Staes

European Convention of Hun.man Rights
Buropean Court of Human nghts
- Nongovermmental organisation
United Nations
Second World War

ct that state-sponsored history is also written byf judges and their judg-
{(Favreau 2012, Sarat and Kearns 2002).! Parueuiar‘ly on a Eu‘ropean
1¢ sentences of the European Court of Humar} Rights (hereinafter:
an offer two angles to understand the dynamics of state—qunso;'fd
Its jurisprudence can illustrate how judges'are‘ confronted tht};l acsi~
think they have to protect it or interfere with it. On the other i{n E
R imposes on its member states blirillding ﬁ'a:rngworks on how to dea

tory in order to respect fandamental human rights. ‘
E%?Ig;{ouses at Ieasli four instruments to do this. The ﬁrst instrument
dom of expression (Article 10 of the European Convention on Hl%rnan
ereinafter: ECHR), as a tool to expand the freedom to mve’st[gat‘e
facts and events but also to verify and enstire the research’s reh.-
hapter X.1). The second instrument is the right to vespect far pri-
ife (Article 8 ECIIR), as a limitation for research and for the right to
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access historical documents and archives (Chapter X.2). In using these two—-
sotnetimes conflicting—fundamentaf rights, the Court is constructing a broa
deontological framework of historical research. However, the ECtHR is mog:
prudent in recognizing another important emerging right, the third potential
instrument of the Court: the #ight to the truth, which could or should belon;
to (the family of) victims whose fundamental rights were violated (Chapte
~X.3). Finally, through different cases, the ECEHR has sometimes asserted cer
tain historical facts, playing a larger political role than planned or expected
About this fourth instrument, one could argue that history is not so much
“protected” but on the contrary instrumentalized by the Court (Chapter X.4),

This chapter does not pretend to be exhaustive about the ways in which
the ECtHR handles history, The first aim here is to update the existing work:
of, among others, Flauss {2006, 2012), Kaminski (2010}, Paéchavy (2012’
and Vivant (2007). These authors already discussed numerous cases and st
ations in which the ECtHR took a position relating to historical debates and
we want to reassess their work with regard to the important recent ECtHR
cases. A second aim is to assess the reciprocal influence of historical debate
on the Court, and of the Court on the historical debates, and in doing so to
evaluate the role of the ECtHR in protecting or guiding history and historical
research.

FreeEpoMm or ExprESSTION TO PROTECT HISTORICAL
ResearcH AND HISTORICAL TRUTH

Article 10 ECHR protects freedom of expression. This protection can be
invoked in three different ways for the benefit of history and of historica
research. Firstly, and most prominently, the ECtHR has ruled several times
that “[T]t is an integral part of freedom of expression to seek historical truth.”
and it has done so with regard to a wide variety of contemporary historical
facts and events, among others: the Resistance movements in France during
WWII (case of Chauvy and others v. France-29 June 2004, §69); the role
played by Switzerland during WWII (case of Monnat v. Switzerland-21 Sep-
tember 2006, §57); the role played by Azerbaijani fighters during the Khojaly
Massacre in Nagorno-Karabakh in 1992 {case of Eatullayev v. Azerbaijon-22
April 2010, §87); the Armenian genocide (case of Dink v. Turkey-14 Septem
ber 2010, §135); or the role of the state security service under the commu
nist regime of Hungary (case of Ungvary and Irodalom KFT v. Hungary-3
December 2013, §63).2 Although most of these cases were introduced by
journalists—only the last one was brought to the fore by a professional his-
torian—all these cases involved the investigation of certain past events within
(recent) national history. The essential arguments for the Court’s protection
of historical research were probably most clearly expressed by German judge
Nussberger in her partly concurring and partly dissenting opinion in the
second case of Perincek v. Switzerland (15 October 2015):
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Assessing, evaluating and commenting on historigzl events are prerequisites fc_)r

living peacefully together in society, being conscious of wh_at has happfmed. u}

the past and assuming responsibility where necessary. There is not one hlStOI‘l(.-a

‘ruth that could remain permanently immutable. On the contrary, new research

‘and new discoveries of documents and evidence may shed new light on what
as been deemed to be an uncontested view. Therefore, debate and d.Jscus'sm_n
bout history is an essential part of freedom of expression and shoulc.{ in princi-
le never be curtailed in a democratic society, especially not by clieﬁmng taboos
1 what events have to be excluded from free assessment in public debate or by
stablishing certain “official views” that must not be contested.

his particular aspect of the freedom of expression i.n.ls its roots i_n democracy
2nd the aim for a peaceful society. Any legal provision preventing a deba'te
o historical truths must be dismissed. This issue was especially at stake in
e Swiss case (Monnat v. Switzerland). Journalist Daniel Monnat had broaq-
ast a documentary entitied “Switzerland’s Lost Honour,” abou"u “th‘e atti-
dé of Switzerland and its leaders, emphasising their all(?ged affinity \F:iltil the
i right and their inclination towards rapprochement w1t'h Qermany, a.bout
anti-Semitism and about their role in the appropriation of unclaimed
wish assets (§6). Swiss tribunals judged “that journa.\iism of that nature was
ubject to particufarly stringent rules of diligence, wh1c.h the programme had
observed. ‘The journalist should have informed viewers 'Ehat ic report
s'fiot presenting an indisputable truth but rather one possible interpreta-
on of relations berween Switzerland and Germany” (§14). In addition to
udicial blame for the broadcasting company, any purchase of a copy of the
ispiited program was prohibited. For the ECEHR, this national ruling was
“acceptable. The attitude of Switzerland during WWII was undogb.te.diy
“ongoing debate among historians” (§57) th‘at was profoundly dividing
iss public opinion, but nevertheless a debate w1t.hout any :alleged damagges
personal reputations nor to the State’s democratic foundations, and, more-
er, it concerned events that took place more than fifity years ago. In this
text, tolerance and freedom of expression “[form] part of the efjforts .that
ery country must make to debate its own history openly and dispassion-
tely” (§64). . . .
The tolerance for open discussions about history is partlcularly .cruaal in
s where researchers have been sued following defamation provisions. The
StHIR’s jurisprudence tells us that it’s not a good solution fo ofﬁcial.ize one
the other historical interpretation. This is demonstrated in lthc Dink and
Cutullayey cases. Tuarkish journalist Dink’s oral and written opinion abf)ut tlhe
meénian genocide was considered as a denigration of the _Tmfkluk (Furlush
ntity/Turkishness), penalized in Turkish legisiatic‘)n..Russ.lgn purnahsF ‘Fat-
ev’s opinion about a responsibility of Azerbaijani political and :?111tary
thorities for the Khojaly Massacre in Nagorno-Karabalh was perceweq as
ct of defamation. Both journalists were subjected to criminal prosecution
condemned. Extremists assassinated Dink and Fatullayev was put in jail.
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Distancing itself from the national emotions both cases created, the ECtHR:
ruled that a violation of the freedom of expression had occurred. In the sec-
ond case, after reiterating that “[I]t is not the Court’s role to arbitrate the
underlying historical issues which are part of a continuing debate betweer
historians that shapes opinion as to the events which took place and their
interpretation,” the ECtHR continued that, based on “independent sources,”
“various matters related to the Khojaly events still appear to be open to ongo-
ing debate among historians, and as such should be a matter of general inter:
est in modern Azerbaijani society” (Fatullayev v. Azerbaijan, §87). In both
cases, the Court ruled that “[1]t is essential in a democratic society that a
debate on the causes of acts of particular gravity which may amount to war
crimes or crimes against humanity should be able to take place freely” (ibid.:
and Dink ». Turkey, §135). The first obligation the ECtHR imposes thus is
the following: the member states have to allow debates on history, i
However, the ECtHR has also stipulated several restrictions to the free-
dom of expression relating to historical facts. The freedom to discuss and.
investigate history does not imply that one can say whatever one wants, and’
restrictions are considered acceptable when they are prescribed by law, are
“necessary in a democratic society,” and pursue a legitimate aim {Article 10
§2 ECHR).? The Court even engaged in a deep analysis of its own jurispra-
dence in the recent Perincek v. Switzerland case (15 October 2015). Here;

the ECtHR distinguished four reasons to interfere duly with the freedom of
historical research or debate:

- ® An unnecessary breach of privacy (see below; and Perincel: v. Switzer
land, §200-203); :

* Calls to violence and “hate speech” (§204-208), although the ref:

erenced cases did not rely on instrumentalized historical facts (but see
§231 in fine);

° Denial of the Shoah or Holocaust, referring to no less than 17 dif
ferent cases (§209-212)%, This restriction has already been studied.:
by many authors, all of them supporting the protection offered by
the ECtHR and by BEuropean States’ legislation against those kinds
of negationist discourses (Lobba 2015; Gliszezynska-Grabias 2013;
Puéchavy 2012; Dubuisson 2007; Bertrams and de Broux 2007).
What is at stake, however, are the characteristics of the term “denial”
targeted by this restriction, beyond the specific denial of the Holo-
caost. At the moment, the jurisprudence of the BCtHR on this mat- :
ter remains unclear because it gave conflicting signs: on the one hand,
there are signs in favor of the enlargement of the powers of restriction of
the freedom of expression in case of “clearly established historical facts”
(reading “a contrario” Fasullayey . Azerbaijan, §81). However, some
signs seem to go in a different direction. In Perinceh 7 Switzerland—
a severely criticized arrest (Daniele 2016; Garibian 2016)—the Court:
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asserted about the Holocaust that “the justiﬁcatiog for making its
denial a criminal offence lies not so much in that it.1s a clearly t:::stab-
lished historical fact but in that, in view of the historu}al con@xt in thﬁ
States concerned ... its denial, even if dressed up as unpar.nal hlstorlp
cal research, must invariably be seen as connoting an ant1dcm<?cragc
ideology and anti-Semitism” (§243). The l-atter statement permits dif-
ferentiating the denial of the Holocaust Wl‘th the ('iem:.il of the },}rmg
nian genocide, even if they both are “cstabhshf:d historical facts,” This
therefore led the ECtHR to reject the restric‘uon' a‘n'd to rule t'hat the
rights to freedom of expression of a Turkish polltl.(:lan were violated,
after this man’s conviction for denying the Armenian gengadc, how-
ever, in a way that lacked any call for violence, hatrec% or :ntolca“ar}c?
If we put this together, a denial violates the Convention when it ful-
fills three conditions: the denial has (i) to concern “clearly establlvzlshed
historical facts,” (ii) to denounce democratic ideology, and (iii) to
entail a call for violence, hatred or intolerance. o
Finally, a theoretical restriction to the freedom of expression in a con-
text of a presentation of historical facts could depend on: (i) the man-
ner in which the impugned statements were phr_ascd and the way in
which they could be construed; (ii) the spcc1ﬁc,1pterest or the_ rights
affected by the statements; (iii) the statements’ impact and {iv) the
lapse of time since the historical events to which the statements ‘relatcei
(§213-220). In most of the cases, howe\(er, thf: ECtHR has rejecte

- the possibility of a restriction on that basis, as in the Monnar v Swit-
zerland case (see also, in the same sense, arrest Orémn. and others v,
Prance, 15 January 2009, about the use of torture during the Alge-
rian war; arrest Lebidenx and Isorni v. France, 23 Septf:mber 1998,
about the role of Marshal Pétain during WWII). iny in rare cases,
for instance, when there is a voluntary and conscious dxstortton. of
the truth or when there is a manifest absence of care and moderation
regarding the professional duties of the author, the C(l)grt argued t‘hat
a restriction to the freedom of expression was a legitimate sanction
(see, for instance, Radio France and others » France, 39 March 2094,
about the responsibility of a French official in the Jewish deportation
during WWII).

ainst this background, a second obligation that t}le Court i{nposcs on its
ember states is to prevent the use of history to infringe others ,i?llndamer}tal
ights, and, therefore, particularly to ensure the respect for one’s reputation
rid the prohibition of violence or (racial) discrimination, especially when par-
[ or untruthful facts are presented. .
Finally, the Court has slowly and very recently evolved to a consecration
"a right to access public information, deduced ﬁ'orr'x the right to freedom
f expression. The key case in that matter is Kenedi v. Hungary (26 May
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2009). Hungarian historian Janos Kenedi, specialist in the functioning of
the secret services of totalitarian regimes, in particular in Soviet-type states;
demanded access to classified documents {considered as state secrets until
2048) for the purposes of his ongoing historical research. The national
courts had always rejected the historian’s requests. In its judgment the
ECtHR considers this as an interference with the freedom of expression and:
holds that “access to original documentary sources for legitimate historical
rescarch was an essential element of the exercise of the applicant’s right to
freedom of expression” (§43), opening the way for a more universal right
of access to state-held information.5 This consecration has recently been
confirmed in the case of Magyar Helsinki Bizottsay v. Hungary (8 Novem.
ber 2016, about a human rights survey conducted by an NGO) in which:
the Court enumerates the threshold criteria to achieve such access, namely.
(§157-170): (i) the purpose of the information request (ideally a public
debate on issues with a general interest); (i) the nature of the information:
sought (especially original documentary sources for legitimate historic
research, as set out in Kenedd); (iii) the role of the applicant (relying on the
special position of journalists, NGOs and other watchdogs, civil society o
academic rescarchers among others); and (iv) ready and available informa
tion. On these conditions, the ECtHR imposes its third obligation to th
states: to give access to information they hold, in particular to any histori
cal archives. This evolution in the Court’s case law will certainly lead t
new statements relating to this righe, especially about the possible restric
tions when this is “necessary in a democratic society” (based on Article 10
§2 ECHR). Nearly all international and national rules on the right to access.
to documents provide exceptions (see, for instance, in Belgium: infringe
ments to fundamental rights, national security, economic interests of th
state, secrets imposed by law, privacy; etc.; see de Broux et al. 2014), whos
compatibility with the ECHR still has to be examined. Nevertheless, these

Strasbourg cases mark a very important step in the evolution of the scope.

of freedom of expression, and one that should offer stronger support to th
needs of historians in their search for historical truth.

Accrss To DocUMENTS, FREEDOM OF RESEARCH AND PRIVACY

The respect for one’s private life, protected under Article 8 of the ECHR,
encompasses a solid potential restriction for access to documents and freedon
of research. First, as mentioned above, a state’s interference with historical
research or debate under Article 10 of the ECHR. (freedom of expression
may be justified when there is an unnecessary breach of Article 8 of the
ECHR (right to privacy). Second, cases about access to historical documents
pertaining to one’s personal privacy and about public expression of histori-
cal faces affecting this privacy may be based directly on an alleged breach ol
Article 8 of the ECHR. In both situations, the Court accepts that personal
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brivacy also includes an individual’s reputation, and even the reputation of
one’s ancestors,
- The first potential restriction is inherent to finding a balance between
freedom of expression and respect for private life. It touches on the question
of whether the states’ interference with historical research was proportion-
ate in the light of protecting the right to privacy. In the context of such an
xamination by the ECtHR, several criteria are relevant: (i) contribution to
‘debate of general interest; (ii) how well known the person concerned [i.e.,
the person whose privacy is affected] is and what the subject of the publica-
on was; (iii) prior conduct of the person concerned; (iv) method of obtain-
ng the information and its veracity; (v) content, form and consequences of
thie publication; and (vi) severity of the sanction imposed. The Court summa-
zed these criteria in Ungvdry and Ivodalom Kfi. v. Hungary (3 December
)13, §45), a case that established a violation of Article 10 of the ECIIR
because of an award of damages against a historian and a publisher for their
legations that a public official had collaborated with the state security ser-
ces during the communist regime. The protection of the official’s private
lte: was not capable of justifying the state’s interference with the freedom
f expression. The Court, when assessing the justification of the impugned
aternents, considered particularly relevant the distinction between state-
ents of fact and value judgments, by holding that “the requirements to
ove the truth of a value judgment is impossible to fulfil and infringes free-
m of opinion itself” (§46). However, it continued that “[Where a state-
ent amounts to a value judgment, there must exist a sufficient factual basis
support it, failing which it will be excessive” (ibid.). Thus, the difference
es.“in the degree of factual proof which has to be established” (ibid.).
the case of Kawrsai v. Hungary (1 December 2009, §32 and §35) dem-
rates the importance the Court attaches to distinguishing between
ments of facts and value judgments, as well as to criteria such as the
ontribution to debates of public interest and the nature and severity of the
nction. The judgment establishes a violation of the freedom of expres-
on because of a national civil court’s finding that an article of utmost pub-
interest, written by a Hungarian historian and university professor, was
famatory. That this article criticized the right-wing press, including a spe-
fic author who claimed that his reputation was harmed, did not alter the
CtHR’s conclusions. In the decision of Dzbugabvili ». Russin (9 December
014, §32), balancing the right to private life against the right to freedom of
pression in respect to an article about the Katyn massacre and the USSR’s
sp'dnsibiiity, the Court confirmed the importance of “public interest” once

he Court notes that historical events of great importance which affected

the destinies of multitudes of people, as well as the historical figures involved
__cf_cin and responsible for them, inevitably remain open to public historical
rutiny and criticism, as they present a matter of general interest for society.
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Although Article 8 of the ECHR offers a potential restriction to the freedom
of expression, the Court does not always include it as a counterbalancing fac-
tor. In the case of Magyar Helsinki Bizottsag v. Hungary (8 November 2016),
about a human rights survey conducted by an NGO, the ECtHR held that

Article 8 of the ECHR was not applicable in relation to the right to data pro
tection (§196, and concurring opinion of Judges Nussberger and Keller, §3)

Here, the Court introduced a threshold for applying Article 8 of the ECHR?
to data protection based on the following criteria: (i) the foreseeability of the

use of the personal data, (ii) the connection of the data with private or profes
sional life, and (iii) the accessibility of the data (concurring opinion of Judges

Nussberger and Keller, §4). This case was criticized for offering msufficient:
data protection (especially in relation to data that are already in the public.

domain), and for being at odds with the approach of the Court of Justice of
the European Union (ibid., §5-9),

Indeed, in line with this provision, a state is required to take action to secare
respect for private life in relations between mdividuals (Putistin v. Ukraine
21 November 2013, §34). “Private life” is a broad concept and includes a
person’s reputation as a part of his or her personal identity (ibid., §32). In the
Court’s recent case law, even damages to the reputation of a deceased person:
can affect the private life and identity of that person’s surviving family mems
bers, however, only in relatively exceptional circumstances (ibid., §33 and the
concurring opinion of Judge Lemmens to this case; see also: Dabugashvili v.
Russia, 9 December 2014, §27).

In addition, the application of Article 8 ECHR. may establish a hurdle for:

certain practical measures taken on the basis of historical evidence, and con
sequently refiain from doing historical research on the same basis. This is
iltustrated by Ivanopski v. “the former Yugostav Republic of Macedonia” (Janu

ary 21, 2016), a case about a removal from public office of the president of :

the constitutional court as a result of a national Lustration Act (of 2008)

2003). The evidence of the Court president’s collaboration in 1964 was
found in the state archives. However, according to the ECtHR, the lustra-
tion measure created an unnecessary interference with the right to privacy,
inter alia because “[1]t should in some manner be a qualifying condition for
the imposition of such a measure that the person being lustrated was not act-
ing under compulsion” (§182). This condition “constitutes an essential factor
in the exercise of balancing the interests of national security and the protec-
tion of the affected individual’s rights” (ibid.) and had been inspired by an
instrument other than the ECHR, namely by the Council of Europe “Guide-
lines to ensure that lustration laws and similar administrative measures comply
with the requirements of a state based on the rule of law.” In addition to the

J"_
which made collaboration with the state security services between 1944 and :
2008 an impediment to holding public office (about lustration policies: David':
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aspect of “compulsion,” the time aspect was relevant too: “any threat those
being lustrated could initially pose to the newly created democracy must have
considerably decreased with the passage of time” (§185, and see also: Saro ».
Estonin, 3 September 2015, § 62). ‘
Although Article 8 of the ECHR may provide a direct lawfu] basis for a
ate’s interference with historical research and publications, the ECtHR
does not always conclude the complaint with a violation of that provision,
For instance, in Putistin v. Ukraine, the alleged failure to secure the right to
putation of an applicant whose father was allegedly defamed by a newspaper
article as having been a collaborator with the Gestapo, did—given the particu-
ar circumstances of the case—not amount to a breach of the right to privacy
§36-41). This was even more evident for “legitimate criticism of public fig-
ures who, by taking up leadership roles, expose themselves to outside scrutiny”
about the figure of Stalin, Dzbugashvili ». Russa, 9 December 2014, § 30).

THE R1GHT TO THE TRUTH

the “right to the truth” may encourage historical research and stimulate
ccess to historical information. In practice, it encompasses the obligation of
dtes to establish institutions, mechanisms and procedures to enable the rev-
lation of the truth, for instance, through following up on requests for state-
eld information, and through archives, truth and fact-finding comunissions,
ourts and the like (Groome 2015, p. 1 and pp. 5-6; de Greiff 2013).
- In international law, the right to the truth has been developing over the
30 years. It moved beyond its initial links to disappeared persons (encqm-
assing the right to know the fate and whereabouts of the victim; see Article
4(2) UN International Convention for the Protection of All Persons from
forced Disappearance} and now covers a right of individuals to know the
tith about gross violations of human rights affecting them (Navi Pillay, UN
igh Commissioner for Human Rights, 13th Session of the UN Human
ghts Council; Groome 2011, 2015). Accordingly, “{A]mnesties or simi-
measures and restrictions to the right to seek information must never be
sed to limit, deny or impair the right to the truth” (“Study on the right to
¢ truth,” E/CN.4,/2006/91, 8 February 2006). In 2009, the UN Human
ights Council adopted a resolution on the right to the truth (“Right to the
ruth,” A/HRC/12/1.27, 25 September 2009), stressing the importance of
ctims, families and societies as a whole of knowing the truth regarding gross
olations of human rights (ibid., p. 3) and of “preserving historic memory”
lated to such violations (ibid., p- 4), which states should ensure by “access,
the fullest extent practicable, to information regarding the actons and
: 'isionfmaking processes of their Government” (ibid.). In 2013, the UN
eneral Assembly adopted a resolution on the right to the truth (“Right o
¢ Truth,” A/RES/68/165, 18 December 2013} encouraging states to
blish national archival policies.
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In the context of supranational human rights supervision, the right to:

truth—as an autonomous and independent right—developed first and fore-

most under the case law of the Inter-American Court of Human Rights (see’:

Inter-American Commission of Human Rights, OFA.Ser.L/V /11,152, 2014
Ferrer Mac-Gregor Poisot 2016; Groome 2011). The ECtHR, to the con
trary, does not explicitly protect a right to the truth. Nevertheless, it protect

its underlying principles in a more implicit manner (Groome 2011, p. 177 &
2015, p. 4 and pp. 7-8; Fabbrini 2013) by invoking Article 2 of the ECHR"
(right to life), Article 3 of the ECHR (prohibition of torture and degrading

and inhuman treatment), and Article 38 of the ECHR (covering an obliga
tion to furnish all necessary facilities in order to enable the Court to exam

ine a case). Overall, however, the right to the truth does not flourish to its:
full potential under the ECtHR’s case law, not only due to some procedural’
impediments but also because of refraining from protecting it more strongly:
under Article 13 of the ECHR (right to an effective remedy) or Article 8 of__

the ECHR (right to family life).

First, in respect to Article 2 of the ECHR, the Court has ruled that the
procedural aspect of this right “requires that there should be some form o
effective official investigation when individuals have been killed as a resuls
of the use of force, either by State officials or private individnals” and, as-a
consequence, that the authorities “must take the rcasonable steps available
to them to secure the evidence concerning the incident” (sce, e.g., Branko
Tomasi¢ and Others v. Croatin, 15 January 2009, §62, and Treskavica ». Cro
avia, 12 Ianuary 2016, §59-60). The ECtHR even affords itself tempora
]uuschctlon in relation to the investigation of deaths or disappearances that
occurred prior to the entry into force of the ECHR. (see Silih ». Slovenia,
April 2009, §159-160, in which the Court considered the procedural aspect
of Article 2 ECHR as a separate and autonomous duty that continued after
the death took place; and see Varnava and Others v. Turkey, 18 September
2009, §147, in which the Court held that the procedural obligation under
Article 2 ECHR arising from disappearances operates independently of the
substantive obligation under that same provision, setting a precedent for te
poral jurisdiction in disappearance cases; see also: Heri 2014, pp. 4-6).

However, the Court’s temporal jurisdiction is not unconditional: the pro-
cedural aspect of Article 2 of the ECHR can be faced with impediments. This
was demonstrated by Jamowiec and Others ». Russin (21 October 2013), a
case brought by relatives of the Polish officers and officials who were detained
in Soviet prisons after the Red Army’s invasion in 1939 of the Republic of
Poland and who were, in 1940, killed by the Soviet secret police and bur-
ied in mass graves in the Katyn forest (Kozheurov 2013). Although inves:
tigations into these murders were started in 1990, the Russian authorities
decided in 2004 to discontinue them. The document containing the dec
sion of the Russian authorities to stop the investigations was classified as top-
secret and the Russian courts had denied any request to gain access to it. The
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~ECtHR held that it had no temporal jurisdiction to consider the procedural

aspect of Article 2 of the ECHR because there was no “genuine connection”
between the deaths {as the triggering event) and the entry into force of the
FCHR {§141 and 159-161). For a “genuine connection™ to be established,
the period between the death and the entry into force needed to be reason-

carried out after the Convention’s entry date (§148). Therefore, in Janowiec
and Otbers, the Court held that a bridge was lacking from thc distant past
nto the recent post-entry-into-force period and that it had no competence
o examine the complaint under Article 2 of the ECHR (§160-161). In the
absence of this genuine connection, “a Contracting Party cannot be held
_:c::sponsible under the Convention for not investigating even the most serious
mes under international law if they predated the Convention” (§151). This
irgumentation was criticized by Judges Ziemele, De Gaetano, Lafranque and
sller in their partly dissenting opinion (§33-34), stressing that the Court,
y declaring itself incompetent, denied the role of the Convention system in
prowd[mg] a Court that would act as a ‘conscience’ for Europe.” A simi-
 criticism appeared in legal doctrine: Heri argued that “the Judgment has
hown a lack of sensitivity for the special nature of disappearance cases” and
ssed “the opportunity to process a collective traumatic experience” (Heri
014, p. 11 et seq. and p. 17) and Schabas (2013) said that the case missed
“chance “to heal a wound in Europe’s legal history” and reflects “amnesia
ibout dark episodes in the continent’s history.”
Second, some aspects of the right to the truth are protected under Article
of the BCHR. The Court accepts that the suffering of family members of a
disappeared person might amount to inhuman treatment on account of the
rticularly callous attitude of the authorities towards their requests for infor-
tion. Here, Article 3 of the ECHR focuses on the state’s dismissive reac-
ns to the efforts of the family to obtain information, and not as much on
he actual disappearances or deaths ( Janowiec and Orlaers v. Russin, §178 and
86-189; Groome 2011, p. 180). For example, in Cyprus v. Turkey (10 May
2001), the Court dcmdcd that the continued failure of Turkey to account for
rsons last seen in the custody of the Turkish troops during its military oper-
ons in Northern Cyprus in 1974 violated Article 3 of the ECHR in respect
the relatives of the missing persons (§158 and sce also: Varanara and Oth-
v. Turkey, 18 September 2009, §200-202). In addition, as follows from
LI Masri 7. the Former Yugosiay Repubhc of Macedonia (12 December 20123,
¢ Court has pronounced a violaton of Article 3 of the ECHR in respect
victims of torture and inhuman and degrading treatment when they had
cn deprived of “being informed of what happened, including of getting an
curate account of the suffering ... allegedly endured and the role of those
sponsible ...” (§192). In this case, the victim (Mr. El-Masri) had been
d by the Macedonian authorities as a terrorist suspect and handed over
the US Central Intelligence Agency operatives who secretly transferred
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him to Afghanistan for the purpose of interrogation. After these events, Mr.
El-Masri asked the Macedonian prosecutors to open criminal investigations:
Because the domestic inquiry was discontinued, the ECtHR noted a lack o
effective investigation and a violation of the procedural aspect of Article 3
of the ECHR (§182). Here, albeit cautiously, the Court acknowledged two
dimenstons of a right to the truth: a right for the pictém to know the truth
and a secietal dimension including the interest of the public at large to know
the truth about serious human rights violations in order to maintain public
confidence in the government (see §191-192 and Fabbrini 2013, p. 3 and

p. 18).

Third, Article 38 of the ECHR may protect some aspects of the right to
the truth. This provision covers an obligation of the member states to furnish
all necessary facilities to the Court. In the proceedings of Janowiec and O
ers, Russia, because of the classification of the document as “top-secret,” had
refused to give the EGtHR a copy of a domestic court decision about the dis-
continuance of the criminal investigations into the Katyfi massacre. Therefore
the Court held that Russia failed to comply with Article 38 of the ECHR. It
argued that “even where national security is at stake, the concepts of lawful-
ness and the rule of law in a democratic society require that measures affect
ing fundamental human rights must be subject to some form of adversari
proceedings before an independent body competent to review the reasons
for the decision and the relevant evidence” (§213). In that light, the national
authorities failed to carry out “a balancing exercise between the alleged need
to protect the information ... and the public interest in a transparent invest
gation ... and the private interest of the victims’ relatives in uncovering the
circumstances of their death” (§214).

Although the Court, as clarified by the aforementioned cases, recognizes
aspects of the right to the truth, thus keeping up with a trend in interna-
tional (human rights) law to increasingly protect this right, it also misses
some opportunities. For instance, the Court could have highlighted more
firmly the link between Article 13 of the ECHR (right to an effective remedy)
and the right to the truth (see Fabbrini 2013, pp. 19-21). This had beeni
a point of criticism in the case of ElMasré in which the concurrent judges
although applauding the decision for placing the right to truth in the con:
text of Article 3 of the ECIR, criticized the Court for failing to offer “[a]
more explicit acknowledgment of the right to the truth in the context of Arti:
cle 13 of the Convention” which “would in a sense cast renewed light on a
well-established reality” (concurring opinion of Judges Tulkens, Spielmann.
Sicilianos and Keller, §7). Moreover, as far as we know, the Court does no
connect a right to the truth to Article 8 of the ECHR in its protection of
family life. This contrasts with the approach of the Human Rights Chambe
of Bosnia and Herzegovina, arguing that Article 8 of the ECHR offers family
members a right to seek information about missing family members ( Unkovs
7. Bosnin and Herzegoving, Case No. CH/99 /2150, 10 May 2002, Decision
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on Review, §126), and the Aftican Commission on Human and Peoples
Rights, holding that the protection of family life includes a right of the family

know what happened to a relative (Argdele 19 v Eritren, Communication
275 /2003, May 2007) (Groome 2015, p. 9).

Tre CoOURT ACTING AS AN HISTORIAN?

he ECtHR insists on not proncuncing itself as to what the “historical truth”
“but it sometimes accepts some “historical truths” and takes them into
count. In the recent case of [zzettin Dogan and Others v, Turkey (26 April
)16), for instance, the Court confirmed its previous case law that it “must
stain, as far as possible, from pronouncing on matters of purely historical
ct,” and added that it may “take account of the “historical context” and
ccept certain well-known historical truths and base its reasoning on them”
175). Some recent examples of the judges asserting that some facts are
jistorical facts,” as such not available for discussion, are found in the cases of
vingek v. Switzeviand (15 October 2015), Janowice and Others v. Russia (21
ctober 2013) and Epstein and Others v. Belginm (8 January 2008).
The case of Peringek v, Switzerland established a violation of the right to
edom of expression in the light of a criminal conviction of an academic
jecting the legal characterization as “genocide” of the atrocities commit-
by the Ottoman Empire against the Armenian people in 1915. Although
Court held that it has ¥no authority to make legally binding pronounce-
ents” to determine whether “the massacres and mass deportations suf-
by the Armenian people ... can be characterised as genocide within
‘meaning of that term under international law” (§101--102), nonethe-
s, in the further examination of the case, the Court seems implicitly to
dorse that genocide against the Armenian people took place (§261-268).
ddition, some of the separate judges considered it “self-evident” that
he' massacres and deportations suffered by the Armenian people consti-
ted genocide,” which is “a clearly established historical fact” that cannot
denied (see dissenting opinion of Judges Spieimann, Casadevall, Berro,
‘Gaetano, Sicilianos, Silvis and Kuris, §2). They supported this conclu-
on: by the citation of a book chapter of historians Hans-Lukas Kieser and
d Bloxham in The Cambridge History of the First World War (Cam-
ige University Press, 2015, Vol, I, “Global War”, Ch. 22 (Genocide),
pp. 585-614). This contradicted the assertions of some (third) parties to the
:, including the applicant who held that “historical research on the events
915 and the following years was ongoing and that no consensus among
olars existed in relation to them” (§160) and the Turkish Government,
lleged the following: “[t]he applicant had not called into question the
ity of the massacres and deportations, simply their legal characterisation,
Which there was no international consensus, They were still the subject of
cated debate” (§106). '
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In the case of Janowiec and Otbers . Russin, which concerned the criminal

investigations into the Katyf massacre, the Court held that “lelven though
not all of the bodies have been recovered, their death was publicly acknowl:
edged by the Soviet and Russian authorities and has become an established
historical fact® (§186) and, as a consequence, the case had to be treated ag
a “confirmed death” case (§187). For that matter, the Court did not explic:
itly refer to historical sources, In addition, the separate judges held that
“[tlhere is no doubt that the Katyi massacre must be qualified as a war
crime” (partly dissenting opinion of Judges Ziemele, De Gaetano, Lafranqué
and Keller, §22). To support that conclusion, the judges cited an article of
William Schabas, a professor who specialized in human rights law and interna-
tional criminal law, ¥

In the case of Epsiein and Others, the Court did not explicitly speak of an.__:

istorical fact” but a closer reading of thi
took for granted some historical observati

pation were entitled to the benefits, some

from the measure (because they had not,
or no longer, been Belgian citizens on Janwary 1, 2003), lodged a complaint
before the BCtHR alleging an infiingement of the ;
principles of equality and nondiscrimination (Article 14 ECHR). The Court
declared the case inadmissible, arguing that if a state decided to make amends
for damage for which it bore no responsibility, it had a wide margin of app're:
ciation to determine the forms and beneficiaries of the reparation. The Court:
accepted, without any further explanation, that Belgtum was a state that had
decided to award compensation to war victims for damage for which ir wag
not responsible ( Epstein and Others v, Belginm,

can establish “historical facts.” Thereby, a diversification of the sources of
documentation is recommendable, :
In addition to examples of the Court taking account of facts as “histori-
cal facts,” there are also occasions on which the Court jtself actively unfolds
aspects of the “historical truth” on the basis of its own assessment of the case
and its underlying circumstances. Por instance, in the particular context of
Article 7 of the ECHR. (nullum crimen sine lege, no punishment without law);
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the Court must prevent domestic courts from imposing criminal penalties that
were unforeseeable and retrospective. ‘Therefore, the Court might have to
xamine whether, at a certain point in history, certain acts amounted to some
ecific criminal offences. This can be illustrated by the cases of Kononoy ».
atvia (17 May 2010) and Vasilinuskas v. Lithuania (20 October 2015) (sce
also Liivoja 2013, Milksco 2011 and Zilinskas 2011).

- The case of Kononov v. Latvin concerned a conviction under national legis-
lation introduced in 1993 for war crimes committed during the Second World
War. Because Article 7 of the ECHR on the prohibition of retroactive criminal
aws does not affect the punishment of “war crimes,” the Court had to address

¢ definition of this notion and, as a part of that exercise, assess whether the

ected villagers were “combatants” or “civilians.” Because the factual evi-
dence regarding the extent to which the deceased villagers participated in
wostilities was disputed between Latvia, the Chamber, the applicant and the
tissian authorities (see §193}, the Grand Chamber “lhlaving regard to the
ve-described dispute,” said thar it will “begin its analysis on the basis of a
pothesis most favourable to the applicant: that the deceased villagers fall into
he' category of “civilians who had participated in hostilities’ ... or that they
ad: the legal status of ‘combatants™ (§194; see also §201). In addition, the
urt had to assess whether the applicants’ conviction for “war crimes” had a
ufficiently clear legal basis under international law in 1944. To reflect on the
efinition of that crime at that point in history, the Court made use mainly of
ernational conventions, field manuals and codes, international case law {of
nilitary tribunals) and academic publications (see §199 ez seq.). Against that
kground, the ECGtHR decided that “at the time when they were commit-

: ’s acts constituted offences defined with sufficient accessibil

ty and foresceability by the laws and customs of war” (§244).

- Several concurring judges to this case criticized this conclusion by point-

g at the complexity of the question of foreseeability of the penalty ar the
me the acts took place. Unlike the majority, they were not persuaded that

1 1944 there was a “sufficiently sound and acknowledged legal basis for war

iniies to be regarded as having been precisely defined at that time, and for

eir definition to have been foresceable,” and they argued that “[t]he appli-

t was prosecuted, tried and convicted more than half a century after the

events in question, on the basis of a criminal law alleged to have existed at

that time—a state of affairs that is clearly problematic” (concurring opinion

Judges Rozakis, Tulkens, Spielmann and Jebens, §10). Thus, the “histori-

-conclusion of the separate judges differed from the one of the majority

they held that “at the material time, neither domestic nor international law
was sufficiently clear in relation to war crimes” (§ 16).

Vasilinuskas v, Iithuania offers another example of a case giving mean-

g to a notion at a certain point in history. Here, because of the applicant’s

viction in 2004 for alleged genocide of Lithuanian partisans in 1953, the

rt made use of several instruments other than the ECHR (including, snrer

» the Nuremberg Charter, UN resolutions, international conventions,




116  P-0.DEBROUX AND D. STAES

clarify the understanding of the notion of “genocide,” now and historically’u-

It concluded that the interpretation of the domestic courts of the notion of
£ - . » 13 . :
‘genocide” (that led to the conviction of the applicant) did not accord with

the definition of this crime as it stood at the relevant time (in 1953) and that

therefore, the conviction was not foreseeable (§166 and §183).

CONCIUSIONS

research. Admittedly,

ECHR, that protects the family life, may stimulate the recognition of a righ

to the historical truth but, thus far, the Court did not use it in that context

Finally, afthough the ECtHR insists On not pronouncing itself on what the
historical truth is, the Court “writes” history by acknowledging certain facts

as historical facts, by historically interpreting certain events and by assessing
the meaning of notions at a certain

stays extremely weak in its reasoning
guidelines or collaborations to escape further criticism,

By using all these tools, the Court
for historical research, but it has also interfered with it by contributing to hi
torical observations, Doing so, the ECtHR offers no exception to other pub-
lic authorities acting as powerful actors in “watching history.” :

NOTES

L. Dorothea Staes’ research has been funded by the Interuniversity Attraction
Poles Programme initiaged by the Belgian Science Policy Office, more specifi
cafly the IAP “The Global Challenge of Human Rights Integration: Towards a
Users® Perspective” (ww.hrintegration.bc). .

- Bach arrest and decision of the ECtHR is referenced hereinafier by its name
and, for the first reference, also by its date, They can aff be consulted on the
Court’s ontine database: http://hudoc.echr.coe int.
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3. Articdle 10 §2 ECHR; “The exercise of these freedoms, since it carries with it
- duties and responsibilities, may be subject to such formalities, conditions,
restrictions or penalties as are prescribed by law and are necessary in a demo-
cratic society, in the interests of national security, territorial integrity or public
safety, for the prevention for disorder or crime, for the protection of health or

- morals, for the protection of the reputation of the rights of others, for prevent-
ing the disclosure of information received in confidence, or for maintaining the
authority and impartiality of the judiciary.”

+ “In some of those cases the Commission relied on Article 17 as an aid in the
interpretation of Article 10 §2 of the ECHR, and used it to reinforce its con-
clusion on the necessity of the interference”; sometimes Article 17 was even
used alone, the denial of the Holocaust being considered as incompatible with
democracy and human rights. But this use of Article 17 has been criticized by
Cannie and Voorhoof (2011, reiterated in Voorhoof 2016), accurately arguing
that such an application overestimates effects of genocide denial on democracy
and could by itself harm the values of the ECHR,

- It can be noted that, before this extension of the Court’s jurisprudence, others
ways had been used to claim access to historical documents, in particular relying
on Article 8 ECHR (see below) or on Article 38 ECHR {concerning obligation
for the State to cooperate with the ECtHR,; see, for instance, arrest Janowiec

. and Others vs. Russin, 21 October 2013, §209, a case also commented below),
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