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Scope and status. The 2015 Paris Agreement on Climate Change is a worldwide
agreement, negotiated within the framework of the United Nations, and
a legally binding treaty within the meaning of the Vienna Convention on
the Law of Treaties.? By contrast, the 1998 Aarhus Convention on Access to
Information, Public Participation in Decision-Making and Access to Justice
in Environmental Matters?, which decisively pushes the right for everyone to
obtain access to environmental information held by public authorities, is only
a regional treaty - it was negotiated within the framework of the UN Economic
Commission for Europe -, even if its sphere of influence is actually much
broader than the territory of its 47 Parties.* As far as Principle 10 of the 1992 Rio
Declaration® is concerned, the Declaration only pertains to the category of ‘soft
law’, a classification revealing its strong inspirational effect but lack of formal
bindingness, even if this did not prevent it from gaining a major jurisprudential
relevance.® Due to the fact the Paris Agreement is both, formally, a ‘hard law’
and ‘worldwide’ instrument, the mention of the importance of public access
to information on the environment opens interesting perspectives. Negotiated
under the framework of the United Nations and directly linked to the 1992
Framework Convention on Climate Change, the Paris Agreement has the
potential to gather together a large number of Parties, far beyond the relatively
modest number of Parties which gather for the Aarhus Convention’, and
far beyond the sole legal orders where public access to information on the
environment is already firmly established. Considering this context, one can
legitimately ask whether, due to Article 12 of the Paris Agreement in particular,
the international community is now set on the path towards globalising some
of the democratic requirements that are inherent to Principle 10 of the Rio
Declaration. Could the Paris Agreement serve as a vehicle for consolidating
fundamental democratic values across the globe?

2 D. Wirth, Cracking the American Climate Negotiators’ Hidden Code: United States and ﬁh#
Paris Agreement, Climate Law, Vol. 6, No. 1-2, p. 152-170, 2016/Boston College Law Scheol
Legal Studies Research Paper No. 393, March 24, 2016, p.3; §. Maljean-Dubois, M.We
The Paris Agreement, a starting point towards achieving climate neutrality?, Carb
Climate Law Review, 2016, pp.1-4.

3 Convention on Access to Information, Public Participation in Decision-making ;md
Justice in Environmental Matters (Aarhus, 25 June 1998; in force 30 October 2001) |
Convention’).

& M. Pallemaerts (Ed.), The Aarhus Convention at Ten, Europa Law Publishing, 201
Ebbesson, Public Participation and Privatisation in Environmental Matters: An £
the Aarhus Convention, Erasmus Law Review (2011), 71-89. _

5 Rio Declaration on Environment and Development, Report of the UN Ce
Environment and Development (UN Doc. A/CONF.151/26/Rev.1 (Vol. I
Annex (‘Rio Declaration’), Principle 10.

6 J. Vifiuales (Ed.), The Rio Declaration on Environment and Development: @

Oxford, OUP, 2015, p.34. o
7 Such as Canada and United States, Members of the UNECE, but not signatal

Convention.
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a final point to the common project. A project that formally started some decades
ago, in 1992, with the adoption of the United Nations Framework Convention on
Climate Change (UNFCCC) and soon became more sophisticated in 1997 with
the adoption of the Kyoto Protocol. The Kyoto Protocol, praised on the European
scene and despised on the other side of the Atlantic, directed the international
community towards more severe commitments: it assigned quantified reductions
of greenhouse gases with fixed deadlines. But these more severe commitments
rested only on the Parties listed in Annex I to the Framework Convention - a list
of developed countries, according to the categorization of the early nineties, with
no consideration of the fact that new economic competitors on the worldwide
scene had already emerged. Parties that were not on the list were not submitted to
any quantified restrictions, but were still engaged in the continuation of promises
to do their best in assessing their own emissions and pay further attention to the
climate change problematic with the possible help, precisely, of Annex I countries.
That bipolarity was one of the building blocks of the whole climate regime when
it all started, as its very existence is constructed upon a principle of ‘common
but differentiated responsibilities’. An asymmetry in duties and obligations, in
full consideration of the respective responsibilities!®, capacities but also needs of
each part of the world, but reduced to a binary configuration. With, on the one
hand, a list of debtors (the historic polluters) and, on the other hand, non-Annex
I countries which rather adopted a posture of creditor that they will not easily be

prepared to surrender.

1.4, A BRAND NEW TYPE OF TREATY

So, writing the next chapter of the common battle against greenhouses gases
was certainly no trifling matter and the Paris agreement was, in that sense, an
immense diplomatic success. A success forged on a bet and a change of paradigm..
The daring was to ask Parties to spontaneously propose what they were ready f
instead of continuing to try, desperately, to mutually agree upon the adopti
of assigned commitments. The change of paradigm was to allow trust
built around shared but global objectives, via a specific thythm of pr

obligations, while parties hold control on what they agree to be committed
bet was that the compilation of all ‘intended nationally determined contri
could effectively lead to the transition the world needed in an acute an
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public participation in the new transparency processes, S. Duyck already pointed
out, at the time the new Agreement was still at an early stage of negotiation, that
“in Cancun, governments elaborated a new MRV?> process, abandoning the
existing institutional framework providing positive and negative incentives to
promote the implementation of the convention. Doing so, negotiators endorsed
the view that respect for commitments can be meaningfully promoted through
reliance on reputational costs associated with non-compliance. At the same time
the procedures adopted by parties restrict the opportunities for an engagement
of civil society in this process. The states-centric nature of the MRV process thus
ignores the crucial role that NGOs could play in providing public exposure with
regards to the successes and failures of governments to respect their mitigation
commitments’.26

This being explained, we shall now turn back to our three questions regarding
the relevance and possible impact of Article 12 of the Paris Agreement, as far as
the public access to information dimension is concerned.

2. ACCESS TO INFORMATION IN INTERNATIONAL
AGREEMENTS ON CLIMATE CHANGE

2.1. PREVIOUS AGREEMENTS ON CLIMATE CHANGE

The mention of access to information in the Paris Agreement is, as such, not
new to international agreements on climate change. Both the 1992 Framework
Convention on Climate Change and the 1997 Kyoto Protocol contain provisions
on access to information. According to Article. 6, UNFCCC, Parties shall ‘promate
and facilitate at the national and, as appropriate, sub-regional and regional levels,
and in accordance with national laws and regulations, and within their respective
capacities: (...) (ii) public access to information on climate change and its effects.
According to Article 10, e, of the Kyoto Protocol, ‘Al Parties shall facilitate a
national level public awareness of, and public access to information o, climate
change.

But the wording in Article 12 (‘Parties shall cooperate in taking mes
as appropriate, to enhance climate change education, training, public av
public participation and public access to information, recognizing the im
of these steps with respect to enhancing actions under this Agreement)
copy-and-paste of either of those provisions. It is not the mere repetiti

Measurement, Reporting and Verification Framework.
26 S Duyck, MRV inthe 2015 Climate Agreement: Promoting Compliance

and the Participation of NGOs (January 10, 2015). Carbon and Climate |
175-187, Available at SSRIN: https:.‘/ssm.comlabstract:ZSS?175, p-2L
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knowledge and international cooperation play a fundamental role in meeting the
ultimate objective of the Convention and in promoting climate-resilient sustainable
development’. >

As a consequence, it appears that Article 12 of the Paris Agreement cannot
be approached, in any way, as a breaking point. It is rather the outcome of a slow
maturation, bringing added value in comparison with pre-existing provisions.

2.2. AARHUS IMPACT

One can also wonder whether the surge of such a provision in the Paris Agreement
could also be rooted in the external dimension of the Aarhus Convention,
emerging from its Article 3.7, according to which Each Party shall promote the
application of the principles of this Convention in international environmental
decision-making processes and within the framework of international organizations
in matters relating to the environment’ This requirement is known as having
actually contributed to the diffusion of an Aarhus-type participatory model

the Principles of the Aarhus Convention in International Forums.?® As observed
by E. Dannemaeir, Article 3.7 of the Aarhus Convention has normative and
methodological implications and participates in the construction of some form
of global environmental citizenship.*® One step further, one can ask whether
the spilling-over effect might also impact the content of new treaties, and not
only the negotiation processes, as we see happening with Article 12 of the Paris
Agreement,

33 Decision 19/CP20. Emphasis added.
34 S, Duyck, Promoting the Principles of the Aarhus Convention in International For
'The Case of the UN Climate Change Regime, RECIEL 22 (4) 2015, pp. 123-138. The
mentions that ‘Governments that are parties to both legal instruments have relie
main approaches to promote the Aarhus principles in the UNFCCC: (D) invel
domestic stakeholders when preparing contributions to the negotiation process; {li}
of public participation in the negotiation process itself; and (iii) support for UNEC
that uphold public participation in the implementation of climate policies and p
noticing that the third option was only very modestly activated. '
35 Almaty Guidelines on Promoting the Application of the Principles of the A&Iahlu
International Forums (‘Almaty Guidelines’), in: Aarhus Convention, Decision
the Application of the Principles of the Aarhus Canvention in International
ECE/MP.PP/2005/2/Add.5, 20 June 2005); U. Beyerlin, Aligning internall
governance with the ‘Aarhus principles’ and participatory human rights,
Kotze, Research Handbook on Human Rights and the Environment, BE,
36 E. Dannemaeir, op.cit., pp.49-50.
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THE CONTENT OF NATIONALLY DETERMINED
CONTRIBUTIONS

3.

The content of the nationally determined contributions is not standardized. Each
future Party had to determine what it wanted to pledge and submit, as it wished,
in preparation for COP21.4! The content of these proposals has not been formally
integrated to the Paris Agreement, but they are made accessible online. Since the
entry into force of the Agreement, it is an obligation resting on the secretariat to
record nationally determined contributions communicated by Parties in a public

registry.

Among those contributions are very few that pay attention to the issue of
access to environmental information, besides their main provisions on emissions
mitigation and adaptation to climate change.

The contribution of Costa Rica insists on the adoption of an ‘Open Government
policy’, strengthening accountability mechanisms, information access and
availability, and citizen participation.*? Less to the point, but still relevant,
Mexico’s contribution includes a specific focus on early warning systems that
could protect the population and increase its adaptive capacity. China expresses
the wish to strengthen the role of public supervision and participation in low-

carbon development.

Many contributions insist, on the other hand, on the fact that they were
elaborated through a genuinely participatory process.®3

According to the data produced in a May 2016 report on the progress made
in implementing the Doha work programme on Article 6 of the 1992 Framework
Convention on Climate Change, ‘around 134 Parties mentioned at least one
of the six elements covered by Article 6 of the Convention** in their intended
nationally determined contributions. Several Parties reported that they involved

There proposals when then called INDC'’s (intended nationally determined contributions).
It provides details on a National Environmental Information System (SINTA) that was created
under the National Geo-Environmental Information Center (CENIGA) at the Ministry of
Environment and Energy, and foresees promoting an open data policy for all relevant climate
information available for any citizen, announcing the creation of two open pﬂrtiﬂipﬂﬁﬂn-
councils, one technical-scientific and one multi-stakeholder platform which will accompany
the government’s climate planning and management.

All contributions are available on a NDC registry, available at wwwi.unfcee.int/ndcregistryl
Pages/Home.aspx.

Besides access to information, Article 6 UNFCCC mentions education, raising awar
public participation, training of professionals and ... international cooperation (under
as follows: International cooperation and exchange can play a major role in stren
national activities on climate change education, training and public awareness:
governments need access to expertise and financial and technical resources s0 that
develop their own climate change programmes. And all countries can benefit £
success stories, exchanging personnel and strengthening institutional capacitY-. i
features links to experts and organizations that are committed to promoting &
cooperation in this field), as synthetized on the UNFCCC portal.
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by J. Vinuales*®, one of the novelties in Article 13 is precisely that it ‘relies on one might think ¢4
public pressure (perhaps a form of ‘naming and shaming’) to nudge States into seed tray, nk t

taking action’, we might ask if the current guarantees (yet to be expanded) are
solid enough to make sure that the huge amount of information collected under
Article 13 shall be available to all, and understandable to the general public.
Quoting A.S. Tabeau, it might also be recalled that ‘global governance has created
a new level of political opacity that requires rebalancing though the adoption of
transparency measures’.*® An opacity that, if not taken care of, could prevent the
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How they are to be performed and what is to become of these technical reviews
is still to be decided at the conference of the Parties, which received the mandate
to adopt common modalities, procedures and guidelines, as appropriate for the
transparency of action and support. It could be useful to take hold of Article 12
to request inter alia, under Article 13, a need to provide for non-technical
summaries and a public access, in due time, to the conclusions of the reviews. 4.3,

Idem under Article 14 and its periodical global stocktakes the outcome of
which ‘shall inform Parties in updating and enhancing, in a nationally determined
manner, their actions and support in accordance with the relevant provisions of
this Agreement, as well as in enhancing international cooperation for climate

policies is not
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4.2, TOWARDS A COOPERATION ON CREATING NEW
RIGHTS

Many steps down the line, one can also ask whether that call for a better
international cooperation in relation to public access to information might create

new opportunities to improve the issue of ‘public access” across the world to
information on climate change (and related policies), through the adoption of
new collaborative implementing instruments.

There might be a very long way to go between stating the importance of
public access to environmental information in enhancing actions under =
the Paris Agreement and the recognition of a subjective right to such access
to information. Still, when one knows that ‘at least half of the nations of|
globe have adopted comprehensive legislation aimed at guaranteeing acce:
environmental information, whether through general, cross-cutting info
laws, or through laws dealing specifically with environmental inform

An insertion in all i

Unan Rights and the

J. Vinuales, The Paris Climate Agreement: An Initial Examination, February 2016

https://www.ejiltalk.org. 3

4 AS. Tabeau, Evaluation of the Paris Climate Agreement According to a Glob
Transparency, CCLR, 1, 2016, p.24.

50 Article 13, §13.

As mentioned in UNEP, Putting Rio Principle 10 into Action, 2015.
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5. CONCLUSION

A bit too far-fetched for a ‘non-issue’? There might indeed be something in
Article 12 of the Paris Agreement that needs to be highlighted, in relation to
Principle 10 of the Rio Declaration in theory and practice.

Article 12 is a potential crucible for a renewal of the dynamics, at worldwide
level, on how to improve concerted action in relation to access to environmental
information, in direct relation to climate change facts and policies - or even more
generally, especially in countries where the Aarhus Convention does not apply.
Such discussions do actually already take place under Article 6 of the UNFCCC
but they could find in Article 12 a new impetus and a new motivation, beyond the
mere continuation of capacity-building essentials, in order to move the discussion
on public access to information to the explicit field of procedural rights.

Article 12 could also actin an interesting way as a horizontal integration clause,
that might condition the content of the nationally determined contribution, or
even give more flesh to the notion of ‘transparency’, as currently understood
under the Paris Agreement. There cannot be true transparency without broad
and guaranteed public access to environmental information. If ‘the obligation
to endure gives us the right to know™5, so does the obligation to trust the
sugary promises made under the Paris Agreement. In that regard, Article 12
could provide one of the impetuses the international community still needs to
consolidate that right to know, in relation with the achievement of the global
objectives the Agreement proposes.
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