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    1. INTRODUCTION   

 At fi rst an obscure fi eld in the 1970s, and having long remained the preserve of 
engineers and biologists, the environmental policy and the law which it gave 
rise have ended up asserting themselves both on public and private actors. 
Although it was not mentioned in the 1957 Treaty of Rome, environmental 
concerns have, through the various treaty reforms, gradually been able to 
establish themselves as one of the greatest values enshrined in the EU founding 
treaties. Environmental protection is not only a core objective of the Union; it 
has also been placed on equal footing with economic growth and the internal 
market. 

 However, the harmonisation   process of environmental rules has been fraught 
with controversies since the inception of this policy. When it comes to decide 
which ecosystems and species to protect, which hazardous products to control 
or to ban, which factories to authorise, the thresholds for reuse and recycling 
waste, EU institutions and the Member States cross swords. 

 It is the aim of this chapter to explore some of the key issues arising 
in the harmonisation process of environmental rules. Th e discussion is 
structured in the following manner. Th e focus is fi rstly placed upon the 
drivers of the EU environmental policy   and how they shaped that policy. In 
a second section, we shall contemplate the conundrum of legal bases   upon 
which environmental measures can be adopted and the infl uence they exert 
on the nature of harmonisation. Th e third section addresses the numerous 
challenges faced by the protagonists of the European environmental policy 
and the hurdles to overcome in determining the common denominator among 
Member States.  

   2.  GENERALITIES   

   2.1.  THE ENVIRONMENTAL CRISIS   

 Th e scales and rates of the changes induced by human activities on ecosystems 
have been so signifi cant on a geological time scale that it comes as no surprise that 
we are entering a new geological epoch, the Anthropocene  . Indeed, overwhelming 
scientifi c evidence highlights the extent to which Earth ’ s atmosphere (destruction 
of the ozone layer, emission of greenhouse gas (GHGs), etc.), lithosphere 
(e.g., quarrying, landscaping, urban sprawl, soil erosion, etc.), hydrosphere 
(pollution of water, salinisation, anthropologically induced fl oods and droughts, 
sedimentation of lakes and rivers, rising of sea level, etc.) and biosphere (changes 
in the vegetational character of major ecosystems, Earth ’ s sixth major extinction, 
etc.) as well as other earth system processes (nutrient cycles, etc.) are now altered 
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by human activities. 1  Th e environmental crisis underpinning these changes has 
become a critical issue confronting all of humanity. 

 What ’ s more, the less visible but potentially drastic threats are manifold 
(climate change, health impairment resulting from exposure to chemical 
substances, microplastic waste, nanotechnology, etc.). 

 What about Europe ?  Th anks to EU environmental law   and proper 
enforcement, much has been achieved over these last thirty years in the EU: 
a ban on lead in petroleum products; phasing out ozone depleting substances; 
reduction of nitrogen oxide emissions from road transport; improvement 
of waste water treatment and water quality; streamlining waste; reduction of 
acidifi cation; and improvement of some aspects of air quality. 2  Th is signifi cant 
progress demonstrates that environmental policy   and law function properly, 
provided the Member States are committed to enforcing international rules as 
well as EU harmonised measures. 

 However, despite these achievements, the results of both the EU and the 
domestic environmental policies have at the very least been muted. 3  

 Firstly, environmental degradation is manifest everywhere given that our 
continent has been signifi cantly transformed by industrial, urban, transport, 
mining, agricultural and forestry activities. In addition, increasingly fragmented 
by transport infrastructures, subject to intensive urbanisation, cultivation or 
cattle grazing, polluted and eutrophised, the aquatic and terrestrial ecosystems 
sink to the lowest common denominator, losing both their cultural and natural 
specifi city. 4  For animal and plant species, this results in a fragmentation and 
isolation of their habitats, constituting one of the most serious threats to their 
long-term survival. On account of the degradation of their habitats (urban 
sprawl, intensifi cation of agricultural practices, etc.), which is only exacerbated 
by additional threats (excessive hunting, poaching, disturbances infl icted by 
tourism, etc.), wild species are suff ering an unprecedented rate of extinction. 
Global warming and the depletion of the ozone layer are likely to precipitate 
much more profound changes to the distribution, structure and functions of 
European ecosystems. 

 Secondly, to make matters worse, every step forward  –  such as reductions 
in industrial pollution  –  appears to be cancelled out by the appearance of new 
phenomena, such as mass consumption and more diff use sources of pollution 
proving more diffi  cult to control (light pollution, air pollution, etc.), or 
unforeseen risks (biotechnology, nanotechnology, endocrine disruptors, etc.). 
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has always been fraught with controversies. On the one hand, trade liberalisation and free 
competition increase the wealth of trading nations so they could aff ord to carry out an 
environmental policy. On the other hand, economic growth at all costs may result in greater 
pressures on ecosystems.  

 11     EEA , Th e European Environment – State and Outlook 2010, above, p. 20.  
 12    Ibid. p. 20.  

 It comes thus as no surprise that the Member States are facing a daunting 
agenda of unfi nished business, as well as a swathe of new challenges. By way 
of illustration, air pollution still signifi cantly reduces life expectancy, 5  major 
rivers are still heavily polluted, the 2010 biodiversity conservation targets 
have not been met, 6  and the amount of waste increases in spite of recycling 
policies. As regard new challenges, the most pressing is climate change, whose 
impacts are becoming ever more frequent. Indeed, the overarching target to 
limit climate change to temperature increases below 2 °  C globally during this 
century 7  is unlikely to be met, in part because of GHGs from other parts of the 
world. 8  A closer look at GHG emissions within the EU reveals mixed trends: 
whereas emissions from large point sources have been reduced, at the same time 
emissions from some mobile and diff use sources, especially transport-related, 
have increased substantially. 9  

 Th e environmental impacts are closely linked to other challenges, such 
as unsustainable consumption patterns, economic growth 10  and others. As 
environmental challenges become more complex in a more populated and 
wealthy Europe, the uncertainties and the risks associated with them have 
increased. 11  Against this background, the European Environment Agency (EEA) 
is of the view that Europe points towards a number of systemic environmental 
risks  ‘ which can be triggered by sudden events or built up over time, with the 
impact oft en being large and possibly catastrophic ’ . 12  Whatever the causes, 
the environmental crisis is perceived as a serious problem in Europe, because 
ecosystems provide a wide array of services that are usually taken for granted 
until they have gone missing.  

   2.2.   THE ATTEMPT TO DEFINE THE CONCEPT 
OF ENVIRONMENT AT EU LEVEL   

 As far as EU treaty law is concerned, the concept of environment appears 
in several provisions of the Treaty on the European Union (TEU) and the 
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Treaty on the Functioning of the European Union (TFEU) (i.e. Articles 3(3) 
and 21(2)(d) – (f) TEU, Articles 11, 114(3), (4), and (5), 191 – 193, and 194(1) 
TFEU), without, however, being defi ned, no doubt out of fear of circumscribing 
its scope to overly specifi c areas. Likewise, EU secondary law pays little attention 
to defi ning what is meant by the term  ‘ environment ’ . Attempts to defi ne its 
boundaries oft en involve its enumeration through examples. 

 What is meant by the concept of environment is ripe for discussion. Although 
everyone is agreed on the core of what is meant by this open concept, disputes 
arise about the boundaries surrounding its core content. 

 In English, the notion of environment has been defi ned as  ‘ Th e set of 
circumstances or conditions, esp. physical conditions, in which a person or 
community lives. Also, physical conditions viewed to the possibility of life ’ , 13  
let alone  ‘ the natural world, as a whole or in a particular geographical area, 
esp. as aff ected by human activity ’ . 14  In French, the concept, which appeared in 
1972, is defi ned as:  ‘ Ensemble des conditions naturelles (physiques, chimiques, 
biologiques) et culturelles (sociologiques) dans lesquelles les organismes vivants 
(en particulier l ’ homme), se d é veloppent ’ . 15  Th e CNRS defi nes it as  ‘ l ’ ensemble 
des  é l é ments physiques qui environnent un organisme vivant, qui se trouvent 
autour de lui ’ . 16  In German,  umwelt  is defi ned as  ‘ Umgebung eines Lebewesen 
die auf es einwirkt u. seine lebenbedingungen beeinfl usst ’ , 17  whereas the concept 
of  milieu  in Dutch is defi ned as  ‘ het geheel van uitwendige omstandigheden die 
van invloed zijn op de leefomstandigheden, het welzijn van de planten, dieren 
en mensen in een gebied of in het algemeen, zoals de toestand van de atmosfeer, 
van het water, van de bodem, enz ’ . 18  Needless to say, these very broad dictionary 
defi nitions are testament to the heterogeneous nature of the concept. If there is 
a catch-all concept, then this is it. 

 Immune to all eff orts at legal classifi cation, this chameleon-like concept may 
be limited under a narrow reading to NIMBY (not in my back yard) factors, whilst 
read more broadly it may be coterminous with the biosphere. Furthermore, it 
continuously overlaps with other concepts, such as ecology, nature, biodiversity, 
public health, worker protection, land use, living surroundings and sustainable 
development, which nevertheless have not succeeded in taking its place. In 
the 21st century, environmental issues cover questions that were ignored until 
a short time ago, such as global warming, genetically modifi ed organisms 
(GMOs), product life-cycle analysis and electromagnetic radiation. Last, but not 
least, given that natural habitats are shrinking, sea levels are rising, glaciers are 
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melting, fi sh stocks are fi shed outside safe biological limits 19  and rare natural 
resources are depleted, new issues gather momentum. 

 Taking things to extremes, one might say that there is, on the one hand, an 
objective dimension based on scientifi c criteria (state of species conservation, 20  
pollution thresholds, ecosystem   approach, 21  sustainable yields, total allowable 
catches, etc.), which seeks to protect the biosphere per se. Th resholds have been 
established pursuant to scientifi c analysis classifying ecological risk. Clearly, 
nature protection law as well as most of water law aim to protect ecosystems 
as such. 22  Th is scientifi c approach stands in opposition to a subjective or an 
anthropocentric vision of relations between humankind and our surroundings 
(including economic, aesthetic, cultural and recreational aspects), which focuses 
more on the quality-of-life dimension than the conditions favourable for life. 
Consequently, a species may be protected not by virtue of the role it plays within 
an ecosystem, but on the account of its appeal to a broader public or its economic 
value. As a result, the protection of the biosphere is justifi ed as a function of the 
interests of humankind. In this respect, it should be pointed out that measures 
aiming to reduce noise, odours and air pollutants, as well as radiation, aim 
chiefl y at improving the quality of human life. 

 Leaving aside this latent tension between two opposing viewpoints, one 
could ask what is still natural about a heavily  ‘ artifi cialised ’  world. How can we 
distinguish the environment from nature, from ecology or from biology ?  Given 
that nature is totally subsumed by humans, we are, as consumers, surrounded by 
the artefacts of a commoditised nature. 23  Anxious to consume natural products, 
the uninitiated will fall into the depths of confusion on reading some of the 
judgments handed down by the CJEU in that regard. For instance, the use in most 
Member States of the term  ‘ bio ’  for goods produced from organic agriculture 
(in French  biologique , in Italian  biologico , in Dutch  biologisch ) did not prevent 
the Spanish authorities from using the term  ecol  ó  gico  in the indications of food 
products referring to the organic production method. As a result, the term  bio  
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has been customarily and continuously used on the grounds that term bears no 
relation to the organic method of production of that food. Th e Court of Justice 
of the EU (CJEU) agreed with the Spanish authorities in ruling that the term 
 ‘ bio ’  must not be accorded specifi c protection in all Member States and in all 
languages. Accordingly, the term  ‘ ecol ó gico ’  was not likely to mislead Spanish 
consumers, since goods produced from this type of agriculture are in general 
referred to using the term  ecol  ó  gico . 24  Similarly, notwithstanding the presence of 
traces of lead, cadmium and pesticides, the term  ‘ naturally pure ’  used on jars of 
jam will not be misleading for Austrian consumers. 25  In addition, the accidental 
presence of material derived from certain GMOs not exceeding a particular level 
in baby food is not subject to specifi c labelling requirements. 26   

   2.3.   DOES ENVIRONMENTAL PROTECTION   REALLY MATTER 
AT THE EU LEVEL ?    

 No other issue has produced as much controversy as does the EU environmental 
policy  . Indeed, every environmental issue gives rise to confl icting opinions. Must 
the water quality be the same for a Swedish and a Bulgarian person ?  Should a 
Flemish person have easier access to nature than a Carpathian person, or vice 
versa ?  Do we have to breathe the same air in Madrid, London and Brussels as 
in Lule å  ?  Should the sea sponges of the Black Sea be aff orded better protection 
than the ones from the Irish Sea ?  Are the Greeks forced to comply with the 
same waste packaging recycling targets than an industrialised nation such as the 
Netherlands ?  Should an inhabitant of Molenbeek have the same life expectancy 
as a reindeer raiser from Pohjois-Pohjanmaa ?  Do the Cyprus Wheatear 
( Oenanthe cypriaca ) or the Canarian Pine Tree ( Pinus Canariensis ) deserve EU 
protection although these endemic species are encountered at the outskirts of 
the continent and are likely to interest but a few naturalists ?  In other words, does 
environmental protection really matter ?  And in particular, is the EU  –  whose 
institutions are located in one of the most polluted area on the continent  –  much 
better placed to deal with the  ‘ ecological ’ ,  ‘ environmental ’ ,  ‘ recreational ’ ,  ‘ cultural ’  
and  ‘ ethical ’  expectations than a myriad of national political bodies ?  Ultimately, 
the answers to these questions may depend on one ’ s cultural, ethnic, religious 
and historic background.   
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 27       Case C-370/07    Commission v Council   [ 2009 ]  ECR I-8917   , paras. 37, 39, 46, and 48.  
 28    In accordance with the principle of conferral (Article 5(1) TEU), the legal base occupies 

centre stage inasmuch as it identifi es the competence under which EU institutions act.  
 29           N.   de Sadeleer    ,  ‘  Environmental Governance and the Legal Bases Conundrum  ’  ( 2012 )     Oxford 

Yearbook of European Law,   31(1):  1 – 29    .  

   3.  LEGAL CONUNDRUM   

    3.1.  HOW CAN ONE DRAW THE DIVIDING LINE 
BETWEEN THE INTERNAL MARKET AND A GENUINE 
ENVIRONMENTAL POLICY ?    

 Each piece of EU legislation must be rooted in one or more legal base  s set out 
either in the TEU or in the TFEU. Th e determination of the relevant legal base 
is required in light of the principle of the allocation of powers, the duty to 
preserve the prerogatives of the EU institutions, the obligation to state reasons 
and the requirement of legal certainty. 27  Needless to say, the choice of legal 
basis of pieces of legislation aiming at protecting the quality of the environment 
represents a critical juncture in relations between institutions, as well as the 
relations between the Member States and the EU. Firstly, in defi ning the scope 
of the EU ’ s intervention, the legal basis enables the EU to exercise its regulatory 
competence in such a fi eld. 28  Moreover, the basis chosen determines not only 
which institution has the responsibility to take the action but also the procedure 
to follow and the objective pursued. Furthermore, it also determines the types of 
acts that can be adopted. Just as the powers of the Commission, the Parliament 
and the Council are capable of varying considerably depending on the procedure 
applied, they can also end up expressing contradicting preferences as regards the 
choice to be made between the diff erent legal bases provided for. 

 It is not the case that every single provision even remotely relating to 
environmental issues must have been adopted under the only chapter of the 
treaty dedicated to environmental policy   (chapter 19). 29  Regarding the EU 
environmental secondary legislation, it is possible to trace out the dividing 
line between the treaty provisions governing the internal market and the 
environment, respectively.  

   3.2.   THE PREVALENCE OF MARKET INTEGRATION UNDER 
ARTICLE 114 TFEU   

 Th e rise of environmental policy was undeniably born out of the concern to 
avoid distortions of competition between undertakings. To give the national 
authorities free rein to enact unilateral product standards would have entailed 
the risk of fragmenting the internal market and hindering the free movement 
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   Case T-584/13    BASF Agro  v . Commission   [ 2018 ]  T:2018:279   , paras. 55.  

 32       Case C-444/15    Associazione Italia Nostra Onlus   [ 2016 ]  C:2016:978   , paras. 61 – 63.  
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Chemicals (REACH), establishing a European Chemicals Agency (REACH).  

 38    Regulation (EC) No 1272/2008 on the classifi cation, labelling and packaging of substances 
and mixtures (CLP Regulation).  

of goods within that market. 30  Against this backdrop, a signifi cant number of 
product-oriented directives and regulations which have a direct impact on the 
internal market  , and in particular those which lay down product standards, were 
adopted on the base of Article 100A EC, Article 95 EC and since December 
2009, Article 114 TFEU, provisions empowering the EU institutions to enact 
all measures aff ecting the establishment and the functioning of the internal 
market, including those relating to environmental protection  . It must be noted 
that this provision expressly refers, in the fi rst, third and fourth paragraphs, to 
the protection of the environment. Moreover, in virtue of Article 3 TEU, the UE 
aims  ‘ to promote  …  the well-being of its peoples ’  and, in particular,  ‘ a high level 
of protection and improvement of the quality of the environment ’ . It must be 
noted that environmental objectives must also be taken into account in virtue 
of Article 11 TFEU 31  and Article 37 EUCHR 32  within the context the internal 
market  . 

 Article 114 TFEU has thus been selected as the genuine legal base for the 
harmonisation of the rules relating to products impairing the environment. 
Although this provision does not give EU lawmakers any general competence 
to harmonise national rules on health or environmental matters, 33  it has been 
applied for harmonising environmental pollution and risk issues ranging 
from vehicle exhaust emissions (Directive 70/220/EEC), GMOs (Directive 
2008/1), 34  biocides (Regulation (EU) 528/2012), 35  pesticides (Regulation (EC) 
1107/2009) 36  and chemicals (1907/2006 REACH regulation 37  and 1272/2008 
CLP regulation 38 ). Th at being said, the determination of the relevant level of 
protection can be dogged by controversies. In the  DecaDBE  case, the CJEU held 
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that the prohibition on the use of certain hazardous substances in electrical and 
electronic equipment implies, in accordance with the requirement for a high 
level of protection, that the European Commission may  ‘ grant exemptions 
only in accordance with carefully defi ned conditions ’  and that the conditions 
for exemption be interpreted strictly. 39  In this case, the fact that the directive 
had been enacted on the basis of Article 95 EC (Article 114 TFEU) did not 
have the eff ect of exempting the European Commission from the requirement 
to respect the obligation for a high level of protection under Articles 152 and 
174 EC (Articles 168 and 191(1) TFEU). On another note, the diffi  culties of 
achieving a consensus within the European Commission can lead to belated 
decisions. By way of illustration, the General Court declared that the European 
Commission, by failing to adopt delegated acts to specify scientifi c criteria for 
the determination of endocrine-disrupting properties, has failed to fulfi l its 
obligations under Regulation (EU) No 528/2012 on biocidal products. 40  

 From an economic perspective, diff erentiated policies could be a source for 
distortions to competition. Due to their implementation in a disorderly fashion, 
national initiatives also risk turning out to be largely ineff ective, as pollution 
does not respect international borders. In sharp contrast to Article 193 TFEU, 
Article 114 restricts Member States ’  powers to enact derogating provisions. By 
authorising the maintenance or adoption of more binding measures with the 
endorsement of the European Commission, Article 114 TFEU avoids the spectre 
of the creation of a multi-speed Europe on environmental questions. 41  

 It is fair to say that against this backdrop, the Member States are not too 
willing to enact more stringent standards than the ones adopted by the EU 
within the framework of the internal market policy.  

   3.3.   A GENUINE ENVIRONMENTAL POLICY   UNDER 
ARTICLE 192 TFEU   

 On the other side of the dividing line, the genuine environmental legal base  , 
Article 192 TFEU, embraces all acts for which an analysis of the aim and 
the content of the measure shows that they seek to achieve a high level of 
environmental protection   and that they at most aff ect the establishment of the 
internal market   on an ancillary base. Th e harmonisation pursued under that 
policy has to achieve a high level of environmental protection. 

 Here, since environmental objectives are predominant, considerations 
regarding the internal market become secondary. Despite their indirect or 
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Environmental Law ,  8th  ed. (  London  ,  Sweet  &  Maxwell ,  2016 )   54–56;       D.   Langlet    and 
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 44    However, product-related waste standards  –  packaging, hazardous substances in technical 
equipment  –  are based on Article 114 TFEU.  

 45       Directive 1999/94/EC relating to the availability of consumer information on fuel economy 
and CO 2  emissions in respect of the marketing of new passenger cars  [ 1999 ]  OJ L12/16   ; 
   European Parliament and Council Regulation (EC) 443/2009 setting emission performance 
standards for new passenger cars as part of the community ’ s integrated approach to reduce 
CO 2  emissions from light-duty vehicles  [ 2009 ]  OJ L 140/1   .  

 46       Case C-194/01    Commission v Austria   [ 2004 ]  ECR I-4579   ,    Case C-322/00    Commission v 
Netherlands   [ 2003 ]  ECR I-11267   ,    Case C-184/97    Commission v Germany   [ 1999 ]  ECR I-7837   , 
   Case C-6/03    Deponiezweckverband Eiterk  ö  pfe   [ 2005 ]  ECR I-2753   ;    C-534/13    Fipa Group   
[ 2014 ]  C:2014:2393   ;    Cases C-378/08, C-379/08 and C-380/08 ,   ERG   [ 2015 ]  EU:C:2010:126   .  

potential impact on the functioning of the internal market, 42  the vast majority 
of the EU directives aimed at protecting wildlife, diff erent ecosystems, soils, 
marine environments, underground as well as surface water, air and the climate, 
procedural rights, environmental auditing and liability for environmental 
damage have been adopted on the basis of Article 192 TFEU. 43  In addition, 
the acts regulating the pollution emitted by listed installations and waste 
management 44  have also been adopted on the basis of this provision.  

    3.4.  MUST MARKET INTEGRATION PREVAIL OVER 
ENVIRONMENTAL CONCERNS ?    

 In spite of this clear theoretical diff erentiation, it is hardly easy to sketch out the 
dividing line between Articles 114 and 192 TFEU. In spite of their impact on 
the functioning of the internal market, several acts, which regulate the placing 
on the market of products, end up falling within the fold of environmental 
policy. 45  In fact, the choice remains a delicate one. Is environmental protection 
best assured through the adoption of uniform legislation ?  Or is it necessary 
to guarantee this protection through minimum harmonisation rules relying 
on Article 192 TFEU ?  One might answer these questions by stating that since 
they are reached on the basis of a consensus among Member States, maximum 
harmonisation rules adopted pursuant to Article 114 TFEU do not authorise 
the states to seek an absolute level of protection, even though in the wake of 
the Treaty of Amsterdam, the Council and the Parliament must endeavour to 
attain a high level of protection. In contrast, through the mediation of minimum 
harmonisation rules, Article 192 TFEU leaves untouched the Member States ’  
powers to adopt a higher level of protection than that set by the EU harmonisation 
rule, 46  even where this mechanism may result in the emergence of European 
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 48       Case T-475/07    Dow AgroSciences and Others  v  Commission   [ 2011 ]  EU:T:2011:445   , para. 143; 

   case T-483/11    Sepro Europe  v  Commission  , [ 2013 ]  T:2013:407   , para. 85; and of 12 December 
2014,    Case T-269/11    Xeda International  v  Commission   [ 2014 ]  T:2014:1069   , para. 138; 
   Case T-584/13    BASF Agro  v . Commission   [ 2018 ]  T:2018:279   , para. 55.  

 49          N.   de Sadeleer    ,  Environmental Principles ,  2nd  ed. (  Oxford  ,  OUP ,  2020 )  , 135–361.  
 50       Case T-584/13    BASF Agro  v.  Commission   [ 2018 ]  T:2018:279   , paras. 162 to 170.  
 51           J.H.   Jans    ,  ‘  Gold plating of European Environmental Measures ?   ’   6 : 4  ( 2009 ) ,    JEEPL    417 – 435    .  

environmental law   à  la carte . It follows that air, water and soil emission standards 
are likely to diff er from one Member State to another or from one region to 
another. Moreover, Member States with a low environmental profi le are likely to 
argue for the adoption of EU harmonisation standards lacking vigour, arguing 
that more ambitious Member States could always reckon upon more stringent 
standards in accordance with Article 193 TFEU. 47  

 Th is all begs a number of questions. Are the fears that economic cohesion 
may be undermined by more stringent national standards overstated ?  Should 
we conceive the environmental policy   exclusively in terms of market unity, or 
in terms of ecosystem services ?  Does the importance of ecological challenges 
not imply, by contrast, that the Member States may move forward by adopting, 
if necessary, more stringent standards than the one provided for under the EU 
harmonisation rule ?  

 Ultimately, perhaps this is simply just a false dichotomy. Th e choice of 
Article 114 TFEU as a legal basis for environmental measure does not mean that 
the internal market shall prevail over environmental considerations. Indeed, the 
court has recognised, on the basis of Article 11 and Article 114(3) TFEU, that 
in the context of the application of Regulation No 1107/2009 on pesticides,  ‘ the 
protection of the environment takes precedence over economic considerations, 
with the result that it may justify adverse economic consequences, even those 
which are substantial, for certain traders ’ . 48  In spite of this weighing of interests, 
whenever the internal market measure aims at implementing the precautionary 
principle, 49  the EU institutions are called on to carry out an economic assessment 
of the economic and social eff ects to which the measure may lead. 50  Furthermore, 
one might be inclined to agree with this, where one considers that the Member 
States are merely transposing directives adopted on the basis of Article 192 
TFEU, without seeking, however, to apply reinforced protection measures. 51   

   3.5.  OTHER LEGAL BASE  S   

 In addition, owing to the cross-cutting character of environmental policy, an 
array of other EU policies do integrate, in accordance with Article 11 TFEU, 
the requirements stemming from the environmental policy. It follows that 
environmental issues encompass a broad range of measures ranging from green 
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energy, regulation of fi sheries, cross-compliance in agriculture, product-policy 
and waste management or wildlife conservancy. 

 By way of illustration, Directive 2000/59/EC on port reception facilities 
for ship-generated waste and cargo residues  –  whose aim is to reduce the 
discharges of ship-generated waste and cargo residues into the sea by improving 
the availability waste facilities for ship-generated waste in harbours  –  is based 
upon Article 100 TFEU regarding transport policy. Directive 2010/31/EU on the 
energy performance of buildings was adopted, pursuant to Article 194(2) TFEU, 
as part of the energy policy. 

 Th e CJEU ruled that one regulation, which limited the use of drift nets, and 
another regulation on agricultural production methods, which were adopted on 
the common agricultural policy (CAP) legal basis, were rightly covered by the 
CAP. 52  

 Likewise, the choice of the relevant legal base  s for acts regulating radioactive 
materials has been embroiled with controversies. In  Greek Chernobyl I , a case 
concerning the conditions for importing agricultural products originating 
in third countries following the nuclear accident at Chernobyl, the CJEU 
confi rmed the applicability of the common commercial policy legal base   when 
adopting a regulation governing imports of agricultural products originating in 
third countries following the accident at the Chernobyl nuclear power station. 53  
By the same token, though a measure relating to radioactive substances could 
be considered as enhancing human health within the meaning of Article 191(1) 
TFEU, the CJEU ruled that Directive 2013/51/Euratom regarding the protection 
of human health against the dangers of radioactive substances in waters intended 
for human consumption was legitimately adopted on the basis of Article 31 
EAEC Treaty. 54  

 To sum up, given their transversal nature, environmental issues are likely to 
be regulated at the EU level within the framework of diff erent policies.   

   4.   THE CHALLENGE OF HARMONISING 
ENVIRONMENTAL STANDARDS   

   4.1.   SUBSIDIARITY AND HARMONISATION   
OF ENVIRONMENTAL STANDARDS   

 Th e EU has no exclusive competence for protecting the environment. Pursuant 
to Article 4(2)(e) TFEU, the environment has been classifi ed among the 11 



Intersentia

Nicolas de Sadeleer

58

 55       Case C-114/01    AvestaPolarit Chrome   [ 2003 ]  ECR I-8725   , para. 56.  
 56       Case C-58/08    Vodafone   [ 2010 ]  ECR I-4999   , paras. 77 and 78.  
 57    Article 2(1) (b) and (c) Directive 2008/98. See also    Case C-1/03    van de Walle   [ 2004 ]  ECR 

I-7613   , annotated by  N. de Sadeleer  (2008)3  CMLR  16.  
 58    Article 22 of Directive 2010/75/EU of 24 November 2010 on industrial emissions; and 

Regulation 1013/2016 on shipment of waste.  
 59    Directive 1999/31/EC of 26 April 1999 on the  landfi ll  of waste.  
 60          L.   Kr ä mer    ,  EU Environmental Law ,  8th  ed. (  Th omson  ,  Sweet  &  Maxwell ,  2016 )   3.  

shared competences alongside the internal market, consumers protection and 
transports,  inter alia . Accordingly, in virtue of Article 2(2) TFEU, the EU has the 
power to legislate and to adopt legally binding acts in the environmental area. 
Since environmental policy   is not vested exclusively in the EU, the principle 
of subsidiarity enshrined in Article 5(3) TEU applies. 55  Moreover, subsidiarity 
comes much more to the fore in the environmental fi eld than in other policies 
such as the internal market. Indeed, in sharp contrast to the harmonisation 
of the internal market, where Member States are usually unable to achieve 
the economic goals pursued by harmonisation, 56  environment policy entails 
constantly cooperation between all institutional players. 

 One needs to address the following question: which environmental issues are 
likely to be harmonised ?  

 Firstly, there is no doubt as to the Member States ’  inability to solve 
environmental issues having a trans-boundary nature, such as ozone depletion, 
climate change, biodiversity, air and water pollution, among others. As a 
result, regulating these issues should be a matter for the EU and not chiefl y 
for the Member States. Account must also be made of the fact that a number 
of EU environmental measures have cross-frontier elements. For instance, 
contaminated land, a rather localised form of pollution, is excluded from EU 
waste legislation 57  whereas contaminated land remediation must be tackled 
exclusively in accordance with Directive 2010/75 on industrial emissions and 
with Regulation 1013/2016 regarding their trans-frontier movements (when 
the contaminated land is treated abroad). 58  Th at being said, the directives 
do cover a number of plants and installations that do not have any trans-
frontier impacts, such as landfi lls. 59  By the same token, Directive 2007/60/EC 
on the assessment and management of fl ood risks is covering all types of 
fl oods irrespective of whether the river basin encompasses more than one 
Member State. 60  

 Secondly, given the signifi cant discrepancies among the Member States 
regarding the stringency of their environmental policies, EU harmonisation 
ensures that a common playing fi eld will apply in all Member States in a way 
that ensures a high level of environmental protection  . In the absence of such 
a common regulatory approach, the eff orts made by the most zealous Member 
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States would easily be frustrated by the passivity of the others. Th is common 
playing fi eld makes sense on the account that environmental policy   entails 
signifi cant costs. Accordingly, as a matter of solidarity, each Member State should 
commit itself to investing in environmental infrastructures (water treatment 
plants, 61  waste treatment plants, 62  etc.). Our view is that the absence of common 
standards amounts to a serious economic fl aw. Tougher harmonised regulations 
on products, renewables, nature conservation and energy effi  ciency are not only 
good for the environment, but also for the competitiveness of the Member States 
economies. By the same token, several authorities complain that the Natura 
2000 network hinders economic development, a statement that has never been 
supported by any serious economic studies. However, these criticisms are leaving 
aside the economic benefi ts  –  ecotourism, rural development and ecosystemic 
services, among others  –  of such a nature conservation policy. In order to be 
viable, tomorrow ’ s economy should defi nitively be green. 

 Th irdly, given that the European Commission enjoys specifi c powers to 
require Member States to apply secondary law, the implementation of common 
environmental standards is likely to off er better protection for ecosystems than 
a highly variegated international law. 

 A fourth observation must be made. It is likely that unilateral measures 
would exacerbate the distortion of competition and create new barriers to free 
trade. 

 Th at being said, some environmental issues may also fall within the scope 
of an exclusive competence that is not subject to the principle of subsidiarity. 
In that connection, the opinion of the CJEU regarding a new generation trade 
agreement  –  the Free Trade Agreement between the EU and the Republic of 
Singapore  –  is a case in point. According to the Council and the 25 Member 
States which have submitted observations to the court, the provisions concerning 
environmental protection, set out in the envisaged free trade agreement, fell 
within the environmental competences shared between the EU and the Member 
States. However, the court took the opposite view: given that the parties are 
prohibited from applying measures adopted or maintained to implement a 
multilateral environmental agreement in a manner that would constitute a means 
of arbitrary or unjustifi able discrimination between the parties or a disguised 
restriction on trade, the agreement at issue has  ‘ direct and immediate eff ects on 
the trade ’  and consequently fell under the exclusive competence regarding the 
common commercial policy. 63   
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    4.2.  AN EU ENVIRONMENT POLICY LEADING 
TO HARMONISATION OF NATIONAL PROCEDURAL 
AND SUBSTANTIVE STANDARDS   

 Driven by the fear of a disintegration of the internal market  , concerns over 
portraying a less mercantile image of the EU, as well as the intention to safeguard 
ecosystems and species under threat, a European environmental policy   has 
gradually emerged. 64  

 Starting from a range of action programmes, EU environmental law has 
progressively grown from a sparse set of directives to a vast body of regulatory 
measures aiming both to regulate the main forms of pollution as well as to protect 
the main ecosystems along with some of their composite elements. Today it is 
possible to count more than three hundred regulatory measures that are around 
8 per cent of EU law. Several EU agencies, 27 Member States, three EFTA States, 
hundreds of regions and  l  ä  nder  and thousands of municipalities now implement 
EU secondary environmental law through a complex web of regulations that 
aff ect virtually every aspect of our lives. 

 Neither Article 192 nor Article 114 TFEU specifi es that a particular legal act 
should be used in order to harmonise environmental measures. Accordingly, 
environmental standards have been harmonised at EU level haphazardly by 
directives and regulations. As a matter of fact, in environmental matters there 
has always been a mismatch with traditional legal categories. 

   4.2.1. Harmonisation   through Regulations  

 Regulations, which for a long time played a secondary role, have been privileged 
as a means of enhancing a level playing fi eld for traders, in particular with 
regard to harmonisation of the placing of certain goods posing environmental 
and health risks on the market and control of the import, export or transfer of 
goods involving ecological risks (chemical products, GMOs, etc.). For instance, 
chemicals (REACH and CLP regulations), pesticides and GMOs have been 
harmonised thanks to the adoption of regulations. Given that these sectors are 
product-related, it comes as no surprise that the EU institutions have lately 
favoured regulations adopted pursuant to Article 114 TFEU. Th e preference for 
regulations based on Article 114 TFEU could be explained by the fact that the 
more fl exible nature of a directive entails a genuine risk of market fragmentation. 

 Regulations have also been adopted under Article 192 TFEU with the aim of 
formalising voluntary forms of participation for businesses; see, for example, the 
regulations on eco-labels or on environmental audits and where it is necessary 
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 70    Regarding the technique of environmental framework directives, see        M.   Bogaart    ,  ‘  Th e 
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2037/2000 on substances that deplete the ozone layer  ([ 2000 ]  OJ L244/1 )  .  

to implement obligations fl owing from international agreements to which the 
EU is a party. 65  On occasion, a choice has been made, within the context of 
environmental policy  , for regulations aiming to set out product standards or to 
ban the import of endangered species 66  or invasive species. 67  Moreover, in some 
cases directives are amended, or even completed, by regulations. 68  On the other 
hand, the EU lawmaker has never used regulations to ensure the protection of 
water or the air, or the regulation of noise. 

 In practice, these regulations encapsulate a number of provisions requesting 
Member States to take specifi c actions. 69  Where these regulations require 
Member States to establish enforcement agencies and to develop enforcement 
policy, they are not self-executing.  

   4.2.2. Harmonisation   through Directives  

 Given the importance conferred on subsidiarity, directives  –  and more 
specifi cally, framework directives 70   –  are deemed to be the spearhead of EU 
harmonisation. Th e provisions of these framework directives are generally 
worded in very general terms, whilst regulations may be extremely precise. 71  By 
prescribing broad objectives but leaving the choice of implementation to Member 
State authorities, framework directives are well tailored to take into account the 
diversity of administrative and legal culture in the EU. In framing in fl eeting 
terms the states ’  obligations to protect the ecosystems, these directives bear more 
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protection of the environment. Th e latest Financial Instrument for the Environment (LIFE + ) 

resemblance to declarations of intent. In so doing, the lawmaker increases the 
discretion of national authorities in the choice of form and appropriate means 
for implementing EU law. In tolerating  –  let alone encouraging  –  administrative 
diversity, many of these directives keep uniformity at bay. 

 Clearly, the extent of such discretion compounds the diffi  culties faced by 
the European Commission in verifying in accordance with Article 17 TEU the 
compliance of EU environmental law in Member States. To make matters more 
complex, the air, water, waste management and nature conservation policies are 
highly decentralised, since the control over implementation is left , by virtue of 
Article 192(4) TFEU, to the Member States. In particular, the enforcement of 
the EU harmonised measures is entirely left  to the Member States. 72  It follows 
that a decision as to whether to grant a license for operating a plant, to conduct 
an environmental impact assessment, to regulate waste streams or to prosecute 
environmental crimes are matters for national, regional and even to local 
authorities, not for the European Commission. 

 Accordingly, it is appropriate that the Member States establish control and 
oversight regimes in order to apply the policing measures associated with the 
conservation of environmental protection   73  and in order to punish infringements. 74  
Given that the mechanics of enforcement diverge signifi cantly among Member 
States, the adequacy of enforcement still remains a major issue. As the Guardian 
of the Treaties, the European Commission only exercises a relatively marginal 
control over the proper implementation of EU secondary law. 75  

 By the same token, the fi nancing of environmental projects is, by virtue of 
Article 192(4) TFEU, also a matter for the Member States. Remarkably enough, 
although the social and economic pillars of sustainable development dispose of 
funds made available for these purposes, 76  the title dedicated to the environment 
does not make any provision for structural fi nancing. Moreover, the signifi cance 
of the socio-economic funds dwarfs the LIFE Programme that is deemed to 
be one of the spearheads of EU environmental funding. 77  Furthermore, other 
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programmes of importance to the protection of the natural environment depend 
on the willingness of the Member States to provide the matching funds. By way 
of illustration, although the contribution to the agro-environmental schemes 
provided under Regulation (EC) 1698/2005 on rural development may be 
as low as 15%  –  unlike the fi rst pillar of the CAP, these schemes are subject 
to co-fi nancing  –  this appears to be a suffi  cient deterrent for state fi nancial 
intervention. 78   

   4.2.3. Technical Directives Akin to Regulations  

 Some directives are so precise and restrictive that they end up looking like 
regulations. Th is may be the case of the Emissions Trading System (ETS) 
Directive  . Th e ETS   was established by Directive 2003/87/EC. Constituting the 
 piece de r  é  sistance  of the EU ’ s climate change policy, its main objective is to 
reduce GHGs in line with the commitments made by the EU and its Member 
States under the Kyoto Protocol, and lately under the Paris Agreement. Following 
its entry into force on 1 January 2005, the ETS was signifi cantly amended 79  in 
2004, in 2008, in 2009 and in 2018  –  in particular in order to meet the political 
commitments made by the European Council. It has been gradually extended 
to 12,000 industrial plants as well as to airliners in relation to certain fl ights. 
Th e inclusion of aviation in ETS is deemed to be compatible with customary 
international law, 80  on the grounds that the EU and its Member States enjoy 
 ‘ unlimited jurisdiction ’  over aircraft  that are present with the territory of one 
Member State. 81  

 Th anks to the ETS, the largest carbon market in the world has been created. It 
has subsequently been emulated both in China and in the USA. Harmonisation 
was justifi ed on the one hand by the desire to coordinate the implementation 
of these international obligations and on the other hand out of concerns to 
avoid distortions of competition. Th e environmental objective of curbing GHG 
emissions stands alongside several ancillary objectives:  ‘ sub-objectives of an 
economic nature ’  82  consisting of the maintenance of the  ‘ cost-eff ective and 
economically effi  cient manner ’ ; 83   ‘ economic development and employment ’ ; 84  
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and the presentation of the  ‘ integrity of the internal market ’  85  and the 
maintenance of competitive conditions. 86  A particular eff ect of this economic 
logic is to ensure that reductions in GHG emissions occur at the lowest cost. 87  

 At the outset, the use of a directive in order to harmonise the area refl ected 
the highly decentralised nature of the ETS from the start. In eff ect, within the 
ambit of the shared competence over environmental law, this instrument leaves 
a considerable margin of appreciation to the Member States, which should 
be assessed with reference to the principle of subsidiarity. 88  Accordingly, the 
Member States were charged with various tasks in relation to the organisation 
and control of this market. 

 Following the entry into force of the rules applicable to the third period 
(2013–2020) provided for under the amending Directive 2009/29/EC, the 
powers of the Member States have been restricted further. As it was necessary 
to reduce distortions of competition to a minimum, numerous aspects of the 
system are now governed by European Commission regulations. As a result, the 
ETS now oscillates between decentralisation and centralisation.  

   4.2.4. Room for Manoeuvre Left  by the Directives to the Member States  

 Account must be made of the fact that the issue of harmonisation   is more 
complex than just a matter of choice between Article 192 and 194 TFEU or other 
legal bases  . 89  It is mostly the substantive content of the directives that determines 
the leeway left  to the Member States in implementing their environmental 
obligations. Th e following cases illustrate the room for manoeuvre left  to the 
state authorities in carrying out their environmental obligations.   

   4.3.   THE BROAD DISCRETION GRANTED TO THE MEMBER 
STATES BY THE ENVIRONMENTAL DIRECTIVES   

 On the one hand, the CJEU is taking duly into account the discretion left  to the 
national authorities by the recourse to framework directives. Th e following cases 
are testament to this judicial approach. 

 –    Th e Court has, for example, held that when national courts review the legality 
of measures to combat agricultural pollution, they must take account of the 
discretionary power of the Member States, which is presupposed by the 
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 90       Case C-293/97    Standley   [ 2004 ]  ECR I-2603   , para. 37.  
 91       Case C-53/10    Franz M  ü  cksch   [ 2011 ]  C:2011:585   , paras. 40 – 1.  
 92       Case C-32/05    Commission  v  Luxembourg   [ 2006 ]  C:2006:749   , para. 41;    Case C-525/12  

  Commission  v  Germany  , [ 2014 ]  C:2014:2202   , para. 50; and    Case C-461/13    Bund f  ü  r Umwelt 
und Naturschutz Deutschland  , [ 2015 ]  C:2015:433   , para. 34.  

 93       Case C-346/14    Commission  v  Austria   [ 2016 ]  EU:C:2006:749   , para. 70.  
 94       Case C-686/15    Vodoopskrba i odvodnja   [ 2016 ]  C:2016:927   , para. 21.  
 95       Cases C-378/08, C-379/08 and C-380/08 ,   ERG   [ 2015 ]  EU:C:2010:126   , para. 63.  

complex nature of the assessments concerning the impact of the spreading 
of nitrates. 90   

 –   Similarly, Member States are endowed with broad discretion when they are 
required to ensure that their land-use policies take into consideration the 
need to maintain appropriate distance between Seveso establishments and 
buildings for public use. 91   

 –   Th e Water Framework Directive (WFD) 2000/60 is also a case in point 
given that it does not seek to achieve complete harmonisation of the rules 
of the Member States concerning water. 92  Accordingly, the Member States 
must be allowed a certain margin of discretion for determining whether 
the construction of a hydropower plant may in fact be an overriding public 
interest such that it could outweigh the preventive requirements of Article 4(7) 
of Directive 2000/60. 93  By the same token, the methods enabling the 
objective of ensuring that water-pricing policies provide adequate incentives 
for users to use water resources effi  ciently are left  to the discretion of the 
national authorities. 94  Accordingly, the setting of the price of water services 
according to the volume of water actually consumed constitutes one of these 
methods. However, nothing in the WFD precludes that the water-pricing 
policy based on a price for water consumed by the users includes the costs of 
water distribution independent of their consumption.  

 –   Regarding brownfi elds, it may be impossible to identify the polluter of a 
contaminated plot of land. Although Directive 2004/35/CE on environmental 
liability (ELD Directive) requires that a causal link exists between the 
operator and the damage, it does not preclude that national law could order 
the landowners to adopt preventive or remedial measures even when they are 
not the operator who had caused the damage. 95     

   4.4.   THE NARROW DISCRETION STEMMING FROM A 
TELEOLOGICAL AND SYSTEMATIC INTERPRETATION 
OF THE ENVIRONMENTAL OBLIGATIONS   

 On the other hand, even though most of the obligations laid down in framework 
directives provide for relatively fuzzy obligations, the discretion stemming from 
these obligations is by no means unfettered. In a swathe of cases, the CJEU has 
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 96       Directive 2011/92/EU on the assessment of the eff ects of certain public and private projects 
on the environment  [ 2012 ]  OJ L 26/1   .  

 97       Case C-72/95    Kraaijeveld   [ 1996 ]  ECR I-5403   , para. 39; Opinion of AG Elmer in    Case C-72/95  
  Kraaijeveld   [ 1996 ]  ECR I-5403   .  

 98       Case C-295/10    Val č iukien ė    [ 2011 ]  C:2011:608   , para. 53;    Case C-567/10    Inter-Environnement 
Bruxelles   [ 2015 ]  C:2012:159   , para. 37, and    Case C-473/14    Dimos Kropias Attikis   [ 2015 ] 
 C:2015:582   , para. 50;    C-290/15    d  ’  Oultremont   [ 2016 ]  C:2016:816   , paras. 39 and 40.  

 99       C-290/15    d  ’  Oultremont   [ 2016 ]  C:2016:816   , para. 54.  
 100    Article 6(3).  

gradually been able to uncover their full potential, thanks to a teleological and 
systematic interpretation of these texts, thereby causing the objectives of nature 
conservation or the preservation of the environment to prevail over more literal 
interpretations. Accordingly, the purpose of the various directives at issue is 
the determining factor as to how to interpret the scope of complex technical 
concepts. 

 It is settled case law that given the aim of diff erent directives to providing 
for a high level of protection of the environment  , their provisions must be 
interpreted broadly. In particular, in an attempt to guarantee the eff ectiveness of 
the conservation regimes for vulnerable ecosystems, the CJEU has accordingly 
circumscribed the margin of appreciation of the national authorities in relation 
to the operations subject either to environmental impact assessments or to 
Strategic Environmental Assessments (SEAs), the designation of vulnerable 
areas, the qualifi cation of waste and environmental information, as well as the 
quality of water bodies. 

 –       As regards the interpretation of the scope of technical projects laid down in 
the annex of the EIA Directive, codifi ed by Directive 2011/92/EU, 96  the CJEU 
held that  ‘ the purpose of the directive would be undermined if some projects 
could escape an environmental impact assessment, though they were likely 
to have signifi cant eff ects on the environment ’ . 97    

 –      Given the objective of SEA Directive 2001/42, which is to provide for a high 
level of protection of the environment, the provisions delimiting its scope 
must be interpreted broadly. It is settled case law that the Member States 
cannot exempt any plan or programme likely to have signifi cant eff ects on 
the environment from the directive procedural requirements. 98  A regional 
regulation laying down the environmental requirements for the installation 
of wind turbines is subject to an SEA. 99  

   However, the SEA Directive authorises the Member States to exclude 
the plans and programmes determining the use of small areas at a local 
level provided that they have no signifi cant eff ects on the environment. 100  
Highlighting the aim of that directive of providing a high level of 
environmental protection  , the CJEU held that a purely quantitative threshold 
regarding the size of the plan would lead, in practice, to exempting an entire class 
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 101       Case C-444/15    Associazione Italia Nostra Onlus   [ 2016 ]  C:2016:978   .  
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and programmes. See para. 36.  
 103       Case C-567/10    Inter-Environnement Bruxelles   [ 2015 ]  C:2012:159   , para. 38.  
 104       Case C-473/14    Dimos Kropias Attikis   [ 2015 ]  C:2015:582   , para. 59.  
 105          N.   de Sadeleer    and    C.H.   Born    ,  Droit international et communautaire de la biodiversit é   (  Paris  , 

 Dalloz ,  2002 )   496–499.  
 106    Case C-127/02  Waddenzee , para. 36.  
 107       Case C-258/00    Commission v France   [ 2002 ]  ECR I-5959   .  
 108       Case C-56/90    Commission v UK   [ 1993 ]  ECR I-4109   , case note (1993) 6:1  JEL  125.  
 109       Case C-461/13    Bund f  ü  r Umwelt und Naturschutz Deutschland eV   [ 2015 ]  C:2015:43   , paras. 50 

and f. See        H.   Van Rijswick    and    C.   Backes    ,  ‘  Ground Breaking Landmark Case on Environmental 
Quality Standards  ’ ,  3 – 4  ( 2015 )     JEEPL    363 – 377    .  

of plans or programmes in advance from the requirement of environmental 
assessment. Small areas at the local level cannot thus be defi ned exclusively 
with reference to the size of the area concerned. 101  

   Moreover, although that SEA Directive 2001/42   does not expressly 
apply to the repeal of a plan, 102  the CJEU held in  Inter-Environnement 
Bruxelles  that the total or partial repeal of a plan or programme does fall 
within the scope of that directive. In eff ect,  ‘ it is possible that the partial or 
total repeal of a plan or programme is likely to have signifi cant eff ects on the 
environment ’ . 103  Lastly, Article 2(a) of the SEA Directive expressly includes 
within its scope measures modifying plans and programmes. Accordingly, a 
plan or programme that is intended to give more specifi c expression to and 
implement a master plan established by a hierarchically superior measure 
that has not itself been the subject of such an environmental assessment 
may not be exempted from the obligation to carry out an environmental 
assessment under SEA Directive 2001/42. 104    

 –      With respect to natural habitats, the CJEU has interpreted rather strictly 
the obligations related to the designation of sites intended to guarantee 
the favourable conservation of habitats or endangered species, which must 
comply with scientifi c criteria. 105  A plan or project is subject to an impact 
assessment whenever the eff ects are deemed to be signifi cant. Th e court held 
that it does not entail signifi cant eff ect when  ‘ it is considered not likely to 
adversely aff ect the integrity of the site concerned and consequently, not 
likely to give rise to deterioration or signifi cant disturbances within the 
meaning of Article 6(2) ’ . 106    

 –      By the same token, a somewhat strict interpretation applies to the designation 
of areas as vulnerable to pollution from nitrates of agricultural origin, 107  as 
well as the designation of bathing waters. 108    

 –      Following the judgment in  Bund f  ü  r Umwelt und Naturschutz Deutschland , 
the Water Framework Directive (WFD)   2000/60 entails obligations that 
are more binding than any Member States really expected. 109  Th e Member 
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 110       Case C-461/13    Bund f  ü  r Umwelt und Naturschutz Deutschland   [ 2015 ]  EU:C:2015:433   , 
para. 55.  

 111       Case C-1/03    Van De Walle   [ 2004 ]  ECR I-7613   , case note (2006) 43  CMLR  207–223; and 
   Case C-252/05    Th ames Water Utilities   [ 2007 ]  ECR I-3883   , para. 27.  

 112    Opinion Kokott in    C-442/14    Bayer CropScience and Stichting De Bijenstichting   [ 2016 ] 
 C:2016:213   , para. 55.  

States are called on to divide the ecological quality ratios (EQRs) for each 
surface water category into fi ve diff erent classes (high, good, moderate, poor 
and bad). Article 4(1)(a)(i) of Directive 2000/60 states that deterioration 
of the status of all bodies of surface water should be prevented. Th e CJEU 
interpreted the concept of  ‘ deterioration of the status ’  of a body of surface 
water as not entailing a classifi cation of that body of water in a lower class. 110  
Accordingly, the duty to prevent deterioration of the status of bodies of 
surface water applies whenever the body is deteriorated irrespective of any 
change of class. Th is obligation amounts thus to a standstill. Accordingly, 
the prohibition of deterioration of the quality of a water body is a binding 
requirement and not a political slogan.   

 –      Th e CJEU has classifi ed contaminated soils and polluted waters as waste 
where such matters appear by defi nition to be precluded from the scope of 
ambit of the waste framework directive. 111    

 –      Th e right to obtain access to environmental information   has been interpreted 
somewhat broadly by the CJEU. A Dutch association for the protection of bees 
had made a request, on the basis of Directive 2003/4 on access to information 
in environmental matters, to disclose the authorisations of several plant 
protection products and one biocide. Bayer, the holder of a large number of 
those authorisations, objected to that disclosure, on the ground that it would 
infringe copyright and adversely aff ect the confi dentiality of commercial or 
industrial information. Under that directive, authorities may in principle 
refuse access to environmental information held by them in order to protect 
the confi dentiality of commercial or industrial information, but they must 
nevertheless release information on emissions into the environment. Th e 
Dutch authority considered that a number of documents (laboratory studies, 
fi eld studies, experiments conducted on the eff ects of the substance on bees, 
etc.) did not relate to  ‘ information on emissions into the environment ’  within 
the meaning of the second subparagraph of Article 4(2). It took the view 
that from the legislative history of the directive, it could be inferred that the 
emissions clause does not cover  ‘ discharges or other releases of substances 
into the environment ’ . 112  However, endorsing a broad interpretation of the 
notion of  ‘ emissions ’ , the CJEU dismissed that interpretation. First, it held 
that no distinction must be made between  ‘ emissions into the environment ’  
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within the meaning of Article 4(2) and  ‘ discharges ’  and  ‘ releases ’ . 113  Nor 
should the concept of  ‘ emissions ’ be restricted to emissions emanating from 
certain industrial installations covered by Directive 2010/75. 114    

 –      Finally, the Court has made adjustments to theories on direct eff ect 115  and 
consistent interpretation. 116     

 To sum up, one is driven to the conclusion that the CJEU has narrowly 
interpreted the Member States ’  room for manoeuvre. Th e stage is therefore set 
for the CJEU to play the role of a counterweight: the low level of binding force 
of the EU legal arrangements has been compensated for by the  eff et utile  of 
the directive. It is signifi cant that Member States adopt and implement salient 
regulatory measures with a view to achieving the environmental goals set forth 
by the various environmental directives.   

    5. CONCLUSION   

 Painting a portrait of EU environmental law is certainly a challenge. However, at 
this stage of our refl ections we may nevertheless sketch out a few observations. 

 An initial observation points to the disparate nature of this area of law. Th is 
brief overview of the EU regulations and directives has given us the impression 
of a largely unfi nished edifi ce, consisting of an array of disparate rules, scattered 
around within diff erent sectoral regimes and with legislation varying widely 
between them. 

 Th is  ‘ Balkanisation ’  of secondary law is a result both of the variety of legal 
bases   as well as the diverse nature of harmonisation measures. Whereas the 
majority of environmental directives protecting ecosystems or regulating certain 
types of pollution relied on Article 192 TFEU, Article 114 is the legal basis of 
regulations governing the placing on the market of products or substances 
which are harmful to the environment. Th ere is no doubt that as a result of the 
unadventurous nature of the EU policy, certain matters fall within the purview of 
subsidiarity (listed installations, quality objectives for diff erent ecosystems  … ), 
whilst other sectors have been almost completely harmonised (movement of 
waste, restrictions on the placing on the market or use of chemical substances). 

 A third point which needs to be made is that the harmonisation of the 
majority of the subject matters is still incomplete. In fact, unlike the Member 
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States, the EU is not capable of regulating everything, nor does it seek to be able 
to do so. Th e obligation to comply with the principle of subsidiarity prevents 
the European Union lawmakers from harmonising in areas of law where the 
Member States are better placed to enact legislation (mobile telephones, 
nuisances created by small industrial facilities, town planning, etc.). Th e very 
nature of harmonisation is thus fl exible. 

 As far as the most advanced Member States are concerned, this policy is not 
particularly innovative, given that it generally limits itself to incorporating the 
 acquis  of the best. However, for a number of southern and central European 
countries, this policy has obliged them to overhaul their legal regimes in order 
to aff ord better protection to their environment. 

 As a result of the tangled web of contradictory rules, which is riddled with 
ambiguities, the EU courts are not only the guardians of the temple of law, but 
they have also turned into the architect. In eff ect, the increasingly frequent 
recourse by the EU lawmaker to catchall formulae can account for the growing 
importance of preliminary references pursuant to Article 267 TFEU. 

 Last but not least, in spite of the accumulation of directives and regulations, 
along with the resulting national rules, the pressure on ecosystems continues to 
grow, natural spaces have been seriously diminished, species are disappearing 
at a worrying rate, chemical substances are continuing to accumulate and the 
coasts are ever more smothered with concrete,  inter alia . Th e gap between the 
rules and the problems, which the law is supposed to regulate, has never been 
so marked.  
 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Gray Gamma 2.2)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.3
  /CompressObjects /Off
  /CompressPages false
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings true
  /EndPage -1
  /ImageMemory 524288
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments false
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness false
  /PreserveHalftoneInfo true
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts false
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
    /Courier
    /Courier-Bold
    /Courier-BoldOblique
    /Courier-Oblique
    /Helvetica
    /Helvetica-Bold
    /Helvetica-BoldOblique
    /Helvetica-Oblique
    /HelveticaLTStd-Blk
    /Palatino-Bold
    /Palatino-BoldItalic
    /Palatino-Italic
    /Palatino-Roman
    /Palatino-pdmr-Italic
    /Palatino-pdmr1-Roman
    /Symbol
    /Symbol-Hart
    /Symbol-Varho-Regular
    /SymbolProportionalBT-Regular
    /SymbolSet
    /SymbolSet-Ascent
    /Times-Bold
    /Times-BoldItalic
    /Times-Italic
    /Times-Roman
    /ZapfDingbats
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages false
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth 8
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.00000
  /EncodeColorImages false
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages false
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth 8
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.00000
  /EncodeGrayImages false
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages false
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.00000
  /EncodeMonoImages false
  /MonoImageFilter /None
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects true
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (U.S. Web Coated \050SWOP\051 v2)
  /PDFXOutputConditionIdentifier (CGATS TR 001)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /ENU ()
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AllowImageBreaks true
      /AllowTableBreaks true
      /ExpandPage false
      /HonorBaseURL true
      /HonorRolloverEffect false
      /IgnoreHTMLPageBreaks false
      /IncludeHeaderFooter false
      /MarginOffset [
        0
        0
        0
        0
      ]
      /MetadataAuthor ()
      /MetadataKeywords ()
      /MetadataSubject ()
      /MetadataTitle ()
      /MetricPageSize [
        0
        0
      ]
      /MetricUnit /inch
      /MobileCompatible 0
      /Namespace [
        (Adobe)
        (GoLive)
        (8.0)
      ]
      /OpenZoomToHTMLFontSize false
      /PageOrientation /Portrait
      /RemoveBackground false
      /ShrinkContent true
      /TreatColorsAs /MainMonitorColors
      /UseEmbeddedProfiles false
      /UseHTMLTitleAsMetadata true
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks true
      /AddPageInfo false
      /AddRegMarks false
      /BleedOffset [
        0
        0
        0
        0
      ]
      /ConvertColors /NoConversion
      /DestinationProfileName (U.S. Web Coated \(SWOP\) v2)
      /DestinationProfileSelector /UseName
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements true
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MarksOffset 6
      /MarksWeight 0.250000
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /UseName
      /PageMarksFile /RomanDefault
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [1200 1200]
  /PageSize [595.245 841.846]
>> setpagedevice




