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Introduction

« La règle juridique est dimensionnelle en ce sens qu’elle vise à rendre le monde des faits conforme à un monde idéal, à rendre le monde tel qu’il est conforme à un monde tel qu’il devrait être. (…) La règle de droit ne tire donc pas sa légitimité d’un savoir sur les faits, mais des valeurs auxquelles elle vise à soumettre ces faits » (SUPIOT 1994)


Do social security and social systems in general matter in order to achieve sustainable work? And if the answer is « yes », how can they be properly applied to people and cover risks throughout their life? The aim of this report is to address these two questions. 

Our hypothesis can be expressed as follows: applying gender, life course and capability approaches to social systems challenge the classical notion of “social protection” and may contribute to their reformulation in order to support sustainable work. 

This report will refer to the classical conception of social protection in European and international law, built up since the Second World War, showing that – even though they have evolved over time - these norms no longer meet the social needs that have emerged in a completely different socio-economic context (I). 

New theoretical frameworks have flourished during the last decades, renewing our conception of social justice, including our ideas on freedom and equality. Gender, capabilities or life course approaches challenge some of the main grounds of the classical conception of social security. Rethinking social protection under a new light involves redesigning social systems that are “sustainable work friendly” and that really meet contemporary human needs (II)

I. The classical conception of social protection in European and international law

Although many social protection systems already had a long history, scholars usually situate the « birth » of social security with the Beveridge Report in 1942. Just after the War, this report incited various European governments to shape new social systems, characterized by a wide-ranging personal scope, high level benefits, and nationally integrated public management. From this moment, the talk was about “social security” and no longer about “social insurance”. This change also marks a radical evolution of public intervention: henceforth the State will legitimately organize insurance and solidarity mechanisms on a wide-ranging basis, and covering most of the population. 

This whole construction was made possible because it was based on shared conceptions of social values and economic efficiency that form the implicit norms underlying redistribution systems (1.1). The notion of “social risk”, and the techniques aimed at implementing redistribution were congruent with these values (1.2.). However, over time, and maybe for path dependency reasons, these systems have failed to assimilate either new societal and economic features or evolving values and priorities (1.3).

1.1. The implicit underlying norm in 1945

1.1.1. Essential principles

“La sécurité sociale est le dernier lieu où la société négocie avec elle-même” (EWALD 1997). Social systems fulfil a regulatory function for the redistribution of time and money throughout society. They integrate social conventions on the signification of “old age”, “illness”, or “unemployment” and the conditions to be satisfied in order to legitimately leave the labour market with some compensation. The State’s redistribution role within society is inspired by economical and social efficiency considerations, but also by social justice prescriptions. In a developed society it is commonly considered as necessary and fair to:

· fulfil basic living needs and standards,

· reduce uncertainty,

· reduce poverty, inequalities and social dualisation in general.

These objectives may be considered as the “invariants” of social protection over time and space. They set the foundations of every national social protection system and international instrument.

Beside these invariants, social protection systems also incorporate contingent features, based on historical and cultural contexts. In 1945, social systems were built on strong assumptions concerning employment features, career trajectories and household characteristics.

1.1.2. Contingent features

Work was conceived as being provided full time, for one and only one, clearly identified employer, in a single and clearly defined workplace and as being performed during standard (fixed and predetermined, socially suitable) working hours. A “typical” career would be with the same employer, from entry into the labour market until retirement. This career would be linear, with a regular and wage-rated progression. In such a scenario, social security was aimed at supporting the worker “de-commodification” (ESPING-ANDERSEN) in situations like illness (including pregnancy!), accident, old age, or involuntary unemployment. 

At the same time, a worker was supposed to lead a family life, quite separate from his professional career. The “typical” worker was represented as being male, heterosexual, married – a lifelong marriage – with a wife who takes over responsibility for every all domestic and care responsibilities within the household. From this aspect, the role of social protection was, on the one hand, to distribute family allowances or supplementary benefits in order to support workers when confronted with additional expenses for raising children and, also for ensuring health care for all the family.

1.2. The classical design of social protection

1.2.1. The risk

At the dawn of social protection systems, these  – in principle – contingent assumptions about work and the family have, however, strongly influenced the notion of risk they incorporate and the techniques used to cover these risks, more particularly in - what ESPING-ANDERSEN has called - « continental » systems. 

In 1952, the ILO Conference adopted Convention 102 on Minimum Standards of Social Security. This instrument sets out a comprehensive definition of  “social security”, comprising nine “branches”: 
1. Access to medical care 

2. Sickness 

3. Unemployment 

4. Old age benefit 

5. Employment injury 

6. Family benefit 

7. Maternity benefit

8. Invalidity benefit 

9. Survivor’s benefit 

It distinguishes between substitutive and supplementary benefits (access to medical care and family benefits), and sets minimum standards for each branch. 

Convention 102, which nowadays is still considered as the international reference definition of social security, defines it by the risk it covers. However, the risks covered are precisely 

one of the features in social protection systems that can be considered as “contingent”. Indeed, the list of benefits enshrined by Convention 102 reflects the then post-war labour market, work and family reference model. No benefits are provided, for instance, to cover family leaves. And the beneficiary is clearly conceived as being male and with economic responsibility for his entire family. This can be illustrated by the following table in Article 67:
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However and already in 1973, some authors felt the need to enlarge this definition. DUPEYROUX, for instance, pleaded in favour of a horizontal and vertical extension of the “social security” concept. The “vertical extension » consists of various guaranties that contribute to an individual’s subsistence in given circumstances. For instance, what we would today call “activation policies” contribute to supporting the beneficiary during unemployment periods in addition to unemployment benefits. Vertical extension also targets preventive social policies in the field of health or social assistance. 

In contrast,  “horizontal extensions” do tend to acknowledge that there are social risks that Convention 102 did not foresee. These risks may also impair a person’s security and ought to be covered by social security systems. This will allow such benefits as housing or family leave benefits, or any form of redistribution aimed at ensuring individual economic security, to be included in the definition of social security.

Reflecting these considerations, in 1992 the EU adopted a recommendation that attempts to combine an analytical definition of social security (by risks), and a functional one that enumerates the functions that this institution has to fulfil. The Council Recommendation of 27 July 1992 on the convergence of social protection objectives and policies (92/442/EEC) establishes the functions of « social protection » as follows (I emphasise): 

(a) to guarantee a level of resources in keeping with human dignity;

(b) to give any person residing legally, within its territory, regardless of his or her resources, the chance to benefit from the system for the protection of human health existing in the Member State;

(c) to help to further the social integration of all persons legally resident within the territory of the Member State and the integration into the labour market of those who are in a position to exercise a gainful activity;

(d) to provide employed workers who cease work at the end of their working lives or are forced to interrupt their careers owing to sickness, accident, maternity, invalidity or unemployment, with a replacement income, fixed either in the form of flat-rate benefits, or benefits calculated in relation to earnings in their previous occupation, which will maintain their standard of living in a reasonable manner in accordance with their participation in appropriate social security schemes;

(e) to examine the possibility of introducing and/or developing appropriate social protection for self-employed persons.

Although the Recommendation is still organized around the traditional ILO list of risks, it, nevertheless, provides, under the title of « family », and in addition to family allowances, that Member States should:

· contribute to fostering the integration of those persons who, having brought up children, wish to enter the labour market;

· help remove obstacles to occupational activity by parents through measures to reconcile family and professional responsibilities. 

Furthermore, the Recommendation prescribes that social protection systems must endeavour to adapt to any developments in behaviour and family structures when this gives rise to the emergence of new social protection needs, and in particular related  to labour market and demographic changes. 

This impressive evolution may be explained by the choice of DUPEYROUX himself as the expert in charge of the document coordination and writing, but also by the participation of Sweden – a candidate Member State at that time  - to the Recommendation’s negotiation.
1.2.2. Covering techniques

Both instruments (ILO and EU) conceive of mutualization in order to redistribute cash benefits as the “normal” technique to cover social risks
, although Convention 102 admits that for health care, “benefit means either direct benefit in the form of care or indirect benefit consisting of a reimbursement of the expenses borne by the person concerned », and provides for suitable benefits in the field of family allowances. Actually, insurance – and social insurance in particular - came into being because of the invention of statistics and probabilities (see among others the work of Adolphe Quetelet) (EWALD 1997). Having acknowledged on a scientific basis that some risks occur with a certain regularity in any given population, it became possible at the turn of the 19th century, to conceive large scale compulsory and stable mutualization systems. They were based on a risk conception that was past and collective: based on an average and were blind to any individual susceptibility to social risks. The legitimacy of the system presupposed a social homogeneity in the exposure to what was then be called “social risk”, and was congruent with a society conceived as divided into two social classes:  employers-owners on the one hand, and workers on the other.
From a “Beveridge” perspective, public services play a major role in the implementation of social security. The whole system itself is run by a specific public service. And some benefits are clearly delivered directly by public services. This is certainly the case for health care, on the one hand, and for labour market insertion through employment services on the other. However, the term “public service” does not appear as such in these two international instruments. The ILO Convention also mentions “services” for labour market integration. The Recommendation goes far beyond the ILO convention regarding integration measures. However, it does not go into details on the concrete way this function ought  to be fulfilled, and speaks more about “measures” or “mechanisms”. 
1.3. An outdated social norm

Many of the assumptions on which social protection systems were built no longer apply to demographic, economic or technological trends, nor do they correspond to new societal challenges and priorities. 

1.3.1. Households

The post World War household model that had shaped social security was that of the heterosexual married couple, with a single male breadwinner. All these features tend to become blurred with time: 

· Nowadays the phenomenon of isolation in society is dramatically on the increase (in 2008, in Brussels, 69% of households consisted of only one adult). In 2011, the most common household make-up in the EU-27 was that of a single person living alone (31.4%). 

· At the same time, marriage, and even heterosexual marriage may no longer be considered as the major indicator of what makes a “couple”, and the duration of marriage has continuously decreased during the past decades. 

· Furthermore, and concerning gender roles, women notably now represent more than 45% of the active population in the EU-27.

These demographic trends call for strong reforms for those social systems that still adhere to a traditional household representation. 

1.3.2. Employment and labour market participation

Employment status, labour market participation and career patterns have also undergone major changes since the last century. To enumerate only a few features of this evolution:

· “flexibility” has become the leading watchword for employment law and policies. Flexibility of working time and place, flexible and precarious contracts, blurred distinctions between employment status, and between employment and unemployment status, flexible wages, reduced redundancy protection, employers and undertakings are ever more difficult to grasp and identify. Employment does no longer constitute a “safe” situation: all these trends cause ever more people in work also to be affected by poverty. 

· Eurostat employment statistics show that, in 2011, the employment rate for men stood at 70.1 % in the EU-27, as compared with 58.5 % for women. A longer term comparison shows that, while the employment rate for men in 2011 was below its corresponding level ten years earlier (70.9 % in 2001), there was a marked increase in the proportion of women in employment – rising by 4.2 percent from 54.3 % in 2001.

· with the economic and financial crisis, unemployment – and long-term unemployment - has dramatically increased in many European countries since 2008. 

Moreover, the rise of fresh concerns, such as ageing, climate, mobility, sustainable development tend to – marginally at least - re-direct labour market policies and call for social security reforms.

Whatever the growth of employment over the next few years, the objectives of a 70% participation in the labour market established by the Lisbon Declaration in 2000, and of 75% of 20-64 year-olds in employment as foreseen in EU2020, will not be achieved without an overall policy of people  - especially women - taking on responsibilities that are largely assumed by–those who are not working today. In particular, in an ageing society, it is necessary to work out a new system of care for dependent persons and small children. The 2005 Green Paper on demographic changes is a reminder of the need, in such a context, to put in place measures to stimulate demographic growth, and create new jobs in order to re-establish the ratio between an active and non-active population, which is the precondition for public investment in social protection.
1.3.3. From the statistic to the genetic revolution 

Another major technological change that is often underestimated is the genetic revolution, i.e. GMOs, the human genome, transgenesis, cloning. These discoveries have not only transformed our expectations regarding human progress and possibilities, but have also shaped our way of thinking about the individual’s and the societal situation. We have entered into what we could call a “genetic mindset” characterized by the idea that “trajectories” are individualized and predictable, depending on personal features like gender, education, etc. Social sciences have developed techniques to reflect such a scientific turn. Longitudinal analysis has flourished in various scientific sectors like medicine or in the analysis of poverty risks. This research highlights and builds new categories of citizens that are clustered according to specific relevant data. Compared with statistics and probability calculation, light is no longer shed on social homogeneity, but rather on differences between individual trajectories. Nowadays, social risk is conceived in terms of “poverty risk factors” and the State is expected to intervene upstream, through preventive and individualized measures, in order to limit the social risk occurrence. 

This is all but anecdotal regarding social security systems. We have noted that social security techniques were built on a representation of “social risk” that was shaped by the statistical view of social risk conceived as “average”, which means past and collective. Furthermore, the legitimacy of the system – and that of the role of the State running it – relied on the representation of a strongly homogeneous society, with no large individual gaps in exposure to social risks. 

According to such contemporary social analysis, single parents – mostly women - are most exposed to the risk of precariousness. The status of a single parent makes it more difficult to get into the labour market. Moreover, the possibility of isolation is (for a large part of the population) a disincentive to establishing a family or having more children. Isolation or single parenthood is a risk for the individual but also for society, and this occurrence is ever more frequent.

We have seen that employment does no longer protect against poverty. Although women have attained a high level of education and represented 45% of the EU-27 active population in 2012, they still remain more at risk from poverty than men (EUROSTAT EU 2020 indicators 2013; MEULDERS and O’DORCHAI 2010).  Compared with the EU average, some other groups are at a higher risk of poverty and social exclusion. The most affected are young people, the less well educated people and migrants (EUROSTAT EU 2020 indicators 2013). In 2013, three-quarters of Europeans used the internet (EUROSTAT EU2020 indicators 2013).  This highlights the technological revolution that has occurred in European society during past decades. It also questions the social and professional abilities of those who, for educational, geographical or generational reasons, do not have access to new information and communication technologies. 

Social dualization has also increased in some countries hit hard by the economic and financial crisis (Italy, Spain, Greece), leading to a weakened middle class. According to the EUROSTAT report on Europe 2020 poverty and social exclusion indicators “The development of the risk of poverty and social exclusion indicators also shows a growing gap between high-risk and low-risk groups since 2009. This suggests that the burden of the financial crisis has fallen more heavily on those who already belonged to the weakest groups”.
Moreover, economic globalization and the subsequent crisis have brought with them a greater incidence of restructuring processes and migrations - with migrants being worse off than people living in their home countries -, a demand for ongoing flexibility and reconversion on the part of the labour force and also, for a large number of workers, increasing difficulties in changing jobs. 

Whatever the situation of the EU in ten years’ time, it could be assumed that these economic ups and downs will continue to exclude specific groups of citizens - and maybe even entire regions - from growth and the knowledge society, sometimes for very long periods.
Conclusion to the first part

Individual needs have evolved  remarkably since 1945, due to major changes in household composition, gender roles, and labour market and employment characteristics. These changes call for a substantial adaptation of social protection systems, at least in so far as what we have called their contingent features, including the notion of the “social risks” they enshrined. 

We have put forward some considerations to show contemporary households living in a state of uncertainty and precariousness that characterizes all individual life course dimensions (both in family and professional terms). Asking individuals to show an even greater flexibility reveals a form of cynicism, but this challenge can also be met by specific and reliable protection mechanisms to cover their needs. These mechanisms should be considered as an essential dimension of a concept of “sustainable and inclusive work”.
However, we have seen that social systems are challenged by new representations of society (what we have called the “genetic revolution”) that question the role of the State running large scale mutualization systems and that call for more preventive and individualized measures. 

Public services could be seen as an interesting alternative tool to ensure some of these individual needs, but in the EU context this does not encourage development and has still not even succeeded in defining a legal status that would protect them from the EU institutionalized economic freedoms (free movement of goods, workers, capital, competition rules, or freedom to provide services) (BARUTTI 2012, BAUDY 2012, BORELLI 2012, HERMANN and FLECKER 2012). 

Moreover, the economic context and dominant paradigms in the EU impose huge budgetary constraints on social security systems and social expenditure in general.

II. A renewed conception of social protection

In this second part, we will put social systems under the light of new normative concepts and principles that may appear to be more congruent with the “genetic mindset”. Bringing these concepts into the picture involves a reformulation of the normative foundations of social systems (2.1.) and calls for new approaches towards beneficiaries and their needs, to the objectives and techniques of social security (2.2.). Finally, we will show that national governments, but also European and international institutions may – and must even - rely on some European and international legal instruments to reshape social protection approaches (2.3.).

2.1. Shedding a different light on social security by using a renewed normative framework

Gender (2.1.1.), life course (2.1.2.), and Sen’s capability (2.1.3.) approaches constitute recent developments in social theory that can shed a new light on the foundations of social systems. These concepts and theoretical frameworks present common features and many interconnections. They are rooted in a methodological individualism – which makes them more congruent with a “genetic approach” to social risks -, but nevertheless are strongly oriented towards real freedom and equality for all (at least in so far as gender and capability approaches are concerned). For these reasons, they allow for a contemporary reframing of some essential principles and objectives of social protection, related to social justice, to orient redistribution.

2.1.1. The universalist gender approach

There are many trends in gender studies, and our aim here is neither to draw a caricature, summarizing in rough detail, a highly sophisticated, complex and dialectic field of research, nor to enter into a long description of each distinctive trend, with their different characteristics. We will only rely on the assumptions that shape the analysis and proposals of one feminist school, which is called the “relational” (or “universalist”) feminist thought (BELLEAU 2001, VIELLE 2001). 

These scholars challenge the implicit legal and social male standard that underlies institutions like law, language, economics, politics, culture etc. The assumption that there is an equal share of resources within households proves to be false; care responsibilities and money are actually shared unequally between men and women, and the economic vulnerability of women becomes obvious in the event of separation (BECKER 1981/1991; MEULDERS 2009). 

They are developing a reflection on suitable measures and strategies to favour real equality and freedom for all. This includes on the one hand the implementation of positive actions, to be designed within the framework of what they term the “difference dilemma” (MINOW 1990); positive action should be limited to what is considered necessary to reach real gender equality, taking into account objective differences between genders, but without stigmatizing the group that is supposed to be supported. On the other hand, it also implies the implementation of a gender mainstreaming strategy, defined as "(…) mobilising all general policies and measures specifically for the purpose of achieving equality by actively and openly taking into account at the planning stage their possible effects on the respective situations of men and women (gender perspective)" (EU COMMISSION 1996).

From the point of view of social security, these scholars:

· Consider that the implicit male norm makes these systems and institutions “gender blind”, which means that they put the situation of women, or of people adopting a social “female” behaviour norm, into a blind spot where their specific needs cannot be seen, assessed and tackled in a proper manner.

· Stand for a fair sharing of care and domestic responsibilities between women and men, instead of a sexual division of tasks based on a pseudo  “complementarity”;

· Oppose the concept of a household as being a unit of reference for social redistribution. Instead they focus on individual needs. 

· See real freedom for all as a matter of a fair redistribution of time and money between genders at the household and at the society scale. Social protection systems are interesting tools to achieve this goal and to re-orient gender roles towards a more (really) equal society, by imposing an “androgynous” norm that would encourage each individual, whatever his/her gender, to achieve both economic autonomy and also an equal share in home care and domestic responsibilities (VIELLE 2001).

2.1.2. The life course perspective

« The life course perspective, rooted within different academic traditions, is an analytical framework that aims to highlight the developmental and dynamic components of human lives, institutions and organizations. One of the main features of the life course approach is to acknowledge the crucial role that time plays in the understanding of individual behaviour and structural changes in society. Another important dimension of the life course approach is its attempt to take a holistic view, so that the analysis no longer views specific events, phases or demographic groups as discrete and fixed but considers the entire life trajectory as the basic framework for policy analysis and evaluation (…) Life courses are constituted by a set of interdependent trajectories (work, family, and educational). Life trajectories refer to a succession of sequence of linked states, to a ‘pathway’ defined by the ageing process or by movement across the age structure” (EUROFOUND 2006).

Fully compatible with the universalist gender approach, the life course perspective tends to grasp the analysis of time and income distribution situated along the entire life path, rather than viewing specific events or phases separately (EUROFOUND 2006). In line with gender approaches, it challenges and blurs the  rigid boundaries between the private and public spheres, allowing the design of social policies to tackle the sharing of economic and care responsibilities between men and women throughout their life cycle.

From the point of view of social protection, the life course perspective will:

· Oppose a conception of social protection based on solely a professional career trajectory;

· Focus on transitions within each and between various trajectories;

· Take seriously, as a real societal challenge, the question of the burden of care responsibilities, and try to find avenues that meet the goal of a fairer gender sharing of such tasks throughout the life course.

2.1.3. Sen’s capability theory

The capability approach has been important in debates about the nature of relative poverty. Sen’s argument is that poverty is an objective curtailment of an individual’s capabilities; of his/her capacity and freedom to choose and to act. In so far that the capacity and freedom to work is a definitive human capability, it has a particular salience for the ways in which human beings may themselves become commodified or de-commodified in relation to the labour market. 

Sen distinguishes between capabilities and: 

· On the one hand, actual commodities (i.e. the goods, services or other resources to which people have access) and the essential characteristics of these commodities (i.e. the properties which define their purpose or utility). 

· And on the other hand, the functioning (i.e. the full range of activities – including productive, re-productive, caring, expressive and deliberative kinds of functioning that human beings may achieve) and subjective end states (i.e. the happiness or sense of well-being which is the final outcome). 

Capabilities, therefore, represent the essential hinge between primary resources and human achievements; or, more crudely, between welfare input and welfare output. Sen’s argument has been that equal input does not necessarily give rise to equal output because human capabilities – the real freedom that people have to fashion their own way of living – may be objectively constrained. The substantive utility of particular commodities and the well-being that results from a particular kind of functioning are determined or mediated by a host of socio-economic, cultural/historical, and geographical/climatic factors. The process of human development, Sen contends, is the enhancement of human capabilities (see UNDP 2000: ch.1). “Our humanity is defined not merely by our capacity to function or such formal opportunities as may hypothetically be on offer, but by our capabilities for action, our substantive freedoms and practical life chances” (DEAN, BONVIN, VIELLE, FARVAQUE 2006).
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Sen’s capabilities theory can be seen as a normative social justice framework, echoing the feminist focus on real freedom and empowerment, and susceptible to frame the life course perspective. It can also be used as an assessment method, very close, or additional, to the gender mainstreaming process; and indeed, Robeyns argues that attempting to develop a single all-purpose list of capabilities would be incompatible with Sen’s concern for a general framework for evaluation. Instead she proposes a procedural approach to the selection of capabilities for particular purposes, such as the evaluation of gender inequality in terms of capabilities (ROBEYNS 2003). 

The capability approach offers a framework within which workers’ and individuals’ social needs and preferences can be identified and taken into account (LEE and MACCAAN, 2006). Furthermore, from the perspective of capabilities, there can be a re-think of individualization in social systems: “real individualization based on workers’ needs and preferences requires strong – not weak – social support” (LEE and MCCAAN, 2006). Sen himself underlines that “the capabilities approach gives individual workers and their preferences a central role without falling into the trap of ontological or methodological individualism – due to its explicit recognition of the role of institutions in facilitating individual capabilities and its recognition of “preference formation through social interaction” (SEN, 1999). 

2.2. Thinking out of the box: a new social protection design

Taking into account the contemporary demographic, economic and technological trends that we have described in the first part of this report, on the one hand, and a theoretical framework that would articulate a gender approach, the life course perspective and the capabilities theory on the other, some of the features of social systems can now be re-designed in order to make them more suitable to today’s social context, but also to ensure a stronger legitimacy for State action in this field. This process will allow us to sketch who should be the reference beneficiary of social protection (2.2.1.), the social protection objectives (2.2.2.), the social needs to be covered (2.2.3) and the techniques aimed at implementing these goals (2.2.4.).

2.2.1. The reference beneficiary of social protection

On the basis of the previous consideration, we may recognise that a well-conceived social system is one that helps the most vulnerable, and that most social policies directed towards households with two incomes (which is particularly the case in continental European countries) fail to address the situation of people who are most at risk in society, i.e. the isolated people. 

Tomorrow’s social protection systems should focus on an isolated “standard individual” who should be able to participate in the labour market, have a decent standard of living when he/she is excluded from it, and fulfil private responsibilities vis-à-vis dependent persons (children, aged parents, etc). 
2.2.2. The objective of social protection
According to Salais, “the great swing represented by the capabilities approach has to do with the choice of the reference in relation to which public action (policies, legislation, procedures) should be designed, implemented and evaluated. For Sen, the only ethically legitimate reference for public action is the person, and specifically his/her status in terms of the extent of real freedoms that he/she enjoys in order to choose and manage the life he/she would like to have” (SALAIS 2005).
According to the capability approach, and expanding the reflections made concerning the reference beneficiary, it is important to understand that social protection must simultaneously try to:
· improve personal skills in order to ensure adaptability to the labour market throughout a person’s professional development;
· guarantee individuals the opportunity to combine working and family life under equal  conditions for women and men; 

· also (and above all) provide effective protection for people who are temporarily or definitively excluded from the labour market. There must be a guarantee that a number of life’s essential needs will be covered in any situation: health, housing, energy, social welfare services, education, transport, communication, means of subsistence, etc. This third element is an essential requirement for individuals to become dynamic and adaptable, to achieve a demographic revival, together with social cohesion and a reduction in inequality.

In conclusion, an efficient social system should aim at

·  ensuring that each individual in a changing family and working environment has a real “horizon” that he/she can project; 
· allowing him/her to effectively engage in new and various projects at any time, be they short- or long-term, career or family projects or any other life project (buying a house, changing job, moving abroad, etc.). 

2.2.3. Identification of social needs
To meet a target of this nature, the definition of "social protection" requires a significant broadening of the traditional limits of social security, whether defined analytically (by risk, as in the ILO Convention 102) or rather in functional terms (according to the tasks it fulfils, as in Council Recommendation 92/442, Council of the European Union, 1992).

A comparative analysis of social protection systems clearly shows that if we look at functional equivalents from one country to another, a vast number of domains are involved which, in principle, do not come under the classical definitions of social security. This is because at European and international levels, the notion of “social security” has actually been built up according to the method of the lowest common denominator (VIELLE 2001).
The method of functional equivalents enables us to discern those branches that are present in certain social security systems but absent in others (which does not mean that their function is not fulfilled in another way). It allows for the identification of “horizontal extensions” of the concept. In certain Scandinavian countries, for example, we find housing benefits, or parental social insurance or assistance that are not present in other continental systems.
If we look at the needs that a social protection system in the broadest sense should cover in order to meet the collective and individual challenges of a knowledge-based economy, we can see that it needs to encompass fields much wider than those usually considered. Besides the classical branches, food, water, housing, early education and lifelong learning, energy, bank credit, mobility, care services, ICT, etc. could also be included. A genuinely “integrated” strategy would need to be implemented that would apply to all areas of economic and social life likely to affect people’s life and career paths. In this perspective, one of the EU priorities in this area should be:
· to identify the different domains based on the fundamental, material and skills needs of European citizens in a new economy; what we could call a new “basket of securities” for European citizens; 
· to ensure effective access to all these rights (the right to claim one’s rights) without discrimination.

Although any decision upon what constitutes a “social risk” has to be submitted to and confirmed by social negotiation, here is a tentative and illustrative list of basic individual needs that could be covered, inspired by our description of the societal context, on the one hand, and by our conceptual framework on the other:  
1) For everybody:

· The right to a decent minimum income consistent with human dignity, in order to be able to confront economic uncertainties. This income should be adapted for everybody, at each phase of the life course, and to each type of transition; 

· Access to quality healthcare;  

· Access to quality care services for dependents; 

· Access to quality housing;

· Access to quality primary education and lifelong learning;
· Access to individualised inclusion in social services;
· Access to energy, mobility, a bank account and credit; 

· Access to ICT.

2) For workers: 

· The right to reconcile private and professional life, in order to assume personal responsibility towards any dependents (children, elderly, disabled), through 

· The right to leave 

· Fair access to quality care services;

· The right to an adequate replacement income during transition periods.

2.2.4. Social protection techniques

We have seen that the traditional tool used in social security is the ‘mutualization’ of certain risks or contingencies, which are regarded as socially ‘legitimate’. Their occurrence gives rise to the payment of benefits for compensation or income replacement. This tool allows for a redistribution of two resources - time and money - that will remain essential in the knowledge economy and are crucial for individual empowerment, and gender equality along the life course. Through the collective definition of periods of “de-commodification” throughout any individual life and career path, the use of this tool means that two resources that will remain vital in the knowledge-based economy can be redistributed on a wide scale: time and money (VIELLE 2001). Such a tool could be extended to cover many new contingencies, provided that citizens present a homogeneous susceptibility for exposure to such needs. This could be the case with family leave (as is already happening in some countries) or lifelong learning. 

The functional equivalent method enables us to understand that certain functions, covered by traditional social security tools (e.g. family benefits payable up to 25 years of age) are replaced elsewhere by other forms of public benefits (study grants for 18-25 year-olds, tax credits, or subsidized access to higher education, for example). The same method reveals that social protection can, with a view to adapting to changes in society, resort to other tools such as taxation or services of general interest (for childcare, for instance).
In this respect, we all too often fail to highlight the importance and the advantages of having good quality and accessible services of general interest. Indeed, increasing attempts to individualize social benefits (drawing social rights, universal basic income, etc.) in response to the diversification of lifestyles are coming up against a growing number of increasingly heterogeneous situations, personal trajectories and life courses.  This is a result of particular aspirations but also – and above all - of a growing variety of individual needs (VIELLE 2001; WALTHERY and VIELLE 2004). In a whole range of areas (health, education, transport, ICT and housing), it might appear that the development, implementation or consolidation of good quality services of general interest that are accessible to all could usefully replace the payment of individual benefits. This is undoubtedly one of the keys to the success of the “Scandinavian model”, and it is all too often ignored by analyses or by the EU institutions when assessing or promoting, for instance, “flexicurity” strategies.
As with mutualization, the development of services of general interest contributes to a collective structuring of time (synchronization) and space. Paradoxically, this is essential in a flexible society. Having predictable and homogeneous working hours for care services or schools, transport or other public services, are part of a collective social time framework and contribute to enabling employers and workers to organize labour market flexibility while combining a working and private life.
However, there are other instruments that contribute to this reorganization of social, family, working time and space. We could in particular mention labour law or urban time policies - Bologna and Paris, for instance, where a number of actors with different interests are able to negotiate the opening times of private and public services (BOULIN AND MUCKENBERGER 1999). In addition there is family law, which may propose as a reference standard, as is the case in Belgium, with an equal share in the custody of children when parents are separated.
The solidarity tools chosen (e.g. the preference given to the mutualization of risks in some cases, and to services of general interest, or taxation in others) always reflect a social compromise about how the burden of social protection should be shared between the State, employers, workers and citizens in general. Reframing social protection implies a wide re-negotiation of the social pact upon which our European society is founded, to tackle the purposes, tools and aims of an organized solidarity. 

This means that we must negotiate the details of what should be covered by a framework of broad and homogeneous collective protection that meets both the basic needs of all individuals, but also the economic challenges European countries are facing. Within this framework, the most appropriate tools must be identified (mutualization, public or private services, policies for regulating time and space) in order to meet heterogeneous and individual needs.

Formulated in such way, we await the emergence of a new conception of social protection, that could be called “social protection mainstreaming”; 

· which should be implemented and take into account the life course perspective; 

· which should be subject to the normative principle of maximizing capabilities for all, with particular attention to the most vulnerable categories of society, while ensuring equal freedom for men and women . 

2.3. Inspiring European and international social protection avenues

Although the above considerations might appear to be theoretical, and even utopic, some recent European and international trends pave the way for a fundamental rethinking of social protection, in line with the capability approach. We will briefly present Art. 9 of the Treaty on the Functioning of the European Union (TFEU) that has introduced a horizontal social clause which imposes social mainstreaming on European institutions (2.3.1.), and the recent ILO 202 Recommendation on Social Protection Floors (2.3.2.). Taking these legal instruments seriously would enable member States to enter into a wide transformation of social systems, more in line with the contemporary context and values.

2.3.1. The EU horizontal social clause (2009)

The Treaty of Lisbon, amending the Treaty on European Union and the Treaty establishing the European Community, was signed on 13 December 2007 and came into force on 1 December 2009. The section entitled “Treaty on the Functioning of the European Union” contains the following new provision, widely referred to as the “Horizontal Social Clause”:

Article 9

In defining and implementing its policies and activities, the Union shall take into account requirements linked to the promotion of a high level of employment, the guarantee of adequate social protection, the fight against social exclusion, and a high level of education, training and protection of human health.
Whilst the first commentators on the social dimension of the Treaty do not lament the inbuilt ineffectiveness of this article, given the extremely limited extension of the EU’s social competences (DAMJANOVIC, ELQUIST et al. 2010), they accord it no more than marginal significance (SCHÖMANN 2010). As related by the European Commission, the story of the social clause is a tale of the enshrinement in the Treaty of a practice of “intelligent regulation” developed by the Commission itself since 2002 (BELGIAN PRESIDENCY 2010). It was indeed in that year that the Commission put in place an integrated Impact Assessment (IA) procedure designed to examine the economic, social and environmental effects of its policy proposals. This procedure was subsequently applied in 2005 in the context of the European employment strategy and the Lisbon strategy. In 2009, following an external assessment of the IA, the guidelines for intelligent regulation were amended, and the IA was extended to cover all legislative initiatives. The Lisbon Treaty came into force in the same year. In 2010 the Belgian presidency launched a debate on strengthening the social dimension of the IA in the context of the Horizontal Social Clause. The Commission, taking the view that IA already suffices to meet its new obligation under the Lisbon Treaty, henceforth stresses the need for Member States themselves to adopt appropriate processes geared to similar ends (KÜHNEMUND- 2010).
Over and above this narrative couched in a technocratic register inspired by private management practices, it is nonetheless important to point out that the social clause is rooted in a fundamentally progressive vision of the purpose of public policies. Indeed, it clearly encompasses the capability theory of Amartya Sen, but also the highly instructive pursuit, since 1995, of gender mainstreaming within both the United Nations and the European Union.

What the Horizontal Social Clause actually asserts is the primacy to be accorded to social goals in EU activities and policy-making, and this includes those fields where “hard” economic considerations appear to reign supreme. The new provision is worded so as to apply to all the European institutions (Parliament, Council, Court of Justice, Commission, Committees involved in the Lisbon or Europe 2020 process, etc.), as well as to Member States. Each of these actors is henceforth required to ensure that the clause is appropriately implemented within the sphere of its own responsibilities. 

In the field of hard law, the new clause protects against annexation under economic law  of several fields of social action of quintessential significance in relation to what might be called the “European social model”. In the field of soft law, the Horizontal Social Clause could, appropriately handled, allow the Lisbon and Europe 2020 process to become relatively exempt from application of the economic convergence criteria; it could even entail subjecting the various economic fields to a test of their compatibility with the social purposes of the Treaty, as enshrined in the new clause. It is, however, up to the European institutions and social actors to recall and draw attention to the demands stemming from the new provision and to propose appropriate institutional mechanisms that will ensure its effectiveness. Interestingly enough, the Social Protection Committee lost no time in assessing the potential offered by the Horizontal Social Clause.
In theory, therefore, it is possible, on the basis of Article 9 of the TFEU, to address the European Social Question – at European as much as national levels – with responses that transcend the traditional scope of social policy implementation and social law. This is true when speaking of the personal and material scope and the targets of social policies, or of the instruments, actors and government levels whereby, by whom and for which they are implemented (for practical considerations on the implementation of this clause, see VIELLE 2011).

However, the EU Court of Justice has never taken the opportunity to give full effect to art 9 TFEU, although on three occasions, the Advocate General has referred to it in its conclusions. In two cases, art 9 TFEU is invoked in order to uphold social law on economic freedoms (Dos Santos and Deutsches Weintor). In one case it is examined in the context of a possible recognition of a right to annual leave as a fundamental right (Maribel Dominguez).

Only in one case (Deutsches Weintor), the Court follows the opinion of Advocate General  (par. 1-4 and par. 69) and mentions Article 9 TFEU, which is interpreted as enshrining the protection of public health as an "objective of general interest recognized by the Union." However, this statement does not appear pivotal to the case resolution (the same solution would have actually been given without invoking Article 9 TFEU).

In Dominguez, about the recognition of annual leave as a fundamental right, the Advocate General refers to art 9 TFUE in a quite anecdotical manner, among many arguments in favour of this thesis (par. 158-159). The Court does not resume, in its decision, the reference to Article 9 TFEU.
Finally, and this seems to me the most important, in the Dos Santos case, which involves (in the wake of Laval, Viking etc.) a restriction of social rights and social protections due to the application of the freedom to provide services, the Advocate General proposes that the Court should base its reasoning entirely on the new Article 9 (par. 1-3 and 48-55).  This should, according to him, overthrow the earlier reasoning of the Court, and require institutions - and therefore also the Court - to assign entirely new (social) purpose to their actions and reasoning.
Not only does the Court will not follow this proposal, but it will refrain very carefully, in its decision, of any reference to Article 9. This, in my view, in contradiction with the letter and spirit of the new treaty.
2.3.2. ILO Recommendation 202 on Social Protection Floors (2012)

The core idea of Recommendation 202 – that supplements ILO Convention 102 that we analyzed in the first part of this report – is that no one should live below a certain income level and everyone should be able to have access to at least basic social services in order to enhance decent work opportunities. 

Together, these two instruments aim at ensuring a progressive implementation of higher social protection standards. The ILO itself defines its social protection strategy as follows: 

The ILO strategy on the extension of social protection is based on the two-dimensional strategy adopted by the 100th Session of the International Labour Conference in 2011. This two-dimensional approach aims at the rapid implementation of national social protection floors containing basic social security guarantees that ensure universal access to essential health care and income security at least at a nationally defined minimum level (horizontal dimension), in line with the Social Protection Floors Recommendation, 2012 (No. 202), and the progressive achievement of higher levels of protection (vertical dimension) within comprehensive social security systems according to the Social Security (Minimum Standards) Convention, 1952 (No. 102).

Social protection floors are nationally-defined sets of basic social security guarantees which secure protection aimed at preventing or alleviating poverty, vulnerability and social exclusion. These guarantees should ensure at a minimum that, over the life cycle, all in need have access to essential health care and basic income security. 

Art. 6 of the Recommendation 202 prescribes that the social protection floors should comprise at least the following basic social security guarantees for all residents on:

(a) access to a nationally defined set of goods and services, constituted by essential health care, including maternity care, that meets the criteria for availability, accessibility, acceptability and quality;

(b) basic income security for children, at least at a nationally defined minimum level, providing access to nutrition, education, care and any other necessary goods and services;

(c) basic income security, at least at a nationally defined minimum level, for persons of an active age who are unable to earn sufficient income, particularly in cases of sickness, unemployment, maternity and disability; and

(d) basic income security, at least at a nationally defined minimum level, for older persons.

This notion of « social protection floors » (SPF) is rooted in shared principles of social justice and in the Universal Declaration of Human Rights that requires adequate life standards, access to health, education, food, housing and social security. It is based on a life course approach comprising human development integrated programs for vulnerable children and their families, the underemployed and working poor, the elderly and people with disabilities. 

Particular attention is given to gender empowerment because women are conceived to be entrusted with a prominent role within the household. 

SPF constitutes a coordination framework for public intervention at the household level, addressing multidimensional causes of poverty and social exclusion and aiming at unlocking productive capacity, and therefore:

· it calls for a combination of the objectives of poverty reduction, of protection against social risks and of people empowerment, through the use of various instruments such as preventive, promotional and active measures, benefits and social services;
· It invites governments to draw links between social protection and other policies (such as employment policies) in order to free people from abject poverty and enable them to find decent jobs, avoiding long-term dependency and encouraging labour market participation. More generally, social protection is not conceived in isolation, but as interconnected with employment and other national policies.

· It calls for the implementation of the most effective and efficient combination of instruments in the national context, and refers, for instance, to cash- and in kind benefits, universal, social insurance or social assistance schemes, public services, taxation, etc 
To summarize, the SPF calls for policy coherence and coordination between different social policies to prevent individuals and their families from falling into poverty and deprivation. It also aims to protect those who are unable to earn a decent income through employment and to empower workers to seize economic opportunities and work their way out of poverty. 
It may be considered that the guidance provided by this Recommendation represents a major step forward in ensuring universal access to basic income security, food security, adequate nutrition, health care and other essential services (such as education, housing, water and sanitation and other services, as nationally defined). (See ILO 2011).

Conclusion: research avenues

We have demonstrated that, confronted with new economic and social challenges, social security systems no longer meet the basic needs of many citizens. Some of their contingent features (the definition of “need”, the reference beneficiary, the definition of “work” they encompass, etc) have to be revised, in order to better correspond with the contemporary social context. 

Using a new theoretical framework, taking into account gender research findings, a life course perspective, and a normative approach in terms of “capabilities”, the essential components of social protection systems – their objectives and values – may be refined in such a way that is so much better suited to what we have called the “genetic mindset”. This new framework would enable the recasting of social protection systems in terms of beneficiaries, needs and instruments used to reach its goals. 

Some international legal instruments, such as  Art. 9 of the TFEU in Europe (2009) or ILO Recommendation 202 on social protection floors, enshrine this new way of thinking about social protection and already constitute useful guidelines for the design of systems characterized by their social legitimacy, contextual adequacy, economic and social efficiency. 

However, all these considerations are speculative and need to be translated into concrete measures, or illustrated by experiences in the field. Here are some research avenues to be explored in order to promote research in line with these new trends. 

· Some of the characteristics of a new conception of “social protection” have been sketched in this report. However, further theoretical and technical research could help to complete the picture, answering questions like: who are the actors to negotiate these systems (social partners- civil society - and/or the State?) and how to create the conditions for a democratic debate on these issues? What is the right level to decide upon and to implement new social protection instruments (the European or local level)? In addition to this theoretical reflection, a comparative research could gather concrete social innovations in the field that could lead to a vertical or horizontal dissemination. 
· A comparative study should illustrate the way ILO Recommendation 202 is - or is intended to be –implemented at national level. Indeed, some European countries consider that this recommendation only addresses the situation of developing countries, although we have demonstrated that this instrument represents major progress in the way social protection systems are conceived and calls for fundamental changes in social protection goals and governance, for instance.

· National reports could also illustrate the way Art. 9 of the TFEU is implemented in the Member States. In particular, it would be interesting to analyse if and to what extent the social clause has been taken into account in the countries most affected by European Economic Governance, and in the recommendations/programmes that must be operated in order to respect the Growth and Stability Pact. These reports should be supplemented by an evaluation report on the way European institutions themselves (EU Council, EU Commission, ECJ) have conceived the implementation of the horizontal social clause in their own work since it came into force with the Lisbon Treaty. The year 2014 is an important anniversary of the application of the Lisbon Treaty (five years on  1 December 2014) and it is therefore an appropriate moment to evaluate the horizontal social clause. 

· From the legal point of view, a fundamental aspect to be analysed is the feasibility of the development of a new social protection conception within the framework of economic freedoms that prevail in the EU. Is it still possible to propose new social services of general interest? What kind of services should be developed: private or public? Is it possible to implement public social services in the face of economic constraints? What role should be played by the State in the regulation of social services? Is it possible to expand mutualization to include new social risks? Etc.? These questions have to be raised, and if appropriate, legal changes must be proposed in order to enable an evolution of social systems compatible with European and international standards.
· Another key aspect of research concerns the type of welfare state that we want to develop: a private or public welfare state? This is a fundamental issue to be solved in order to implement the Social Investment Package launched by the European Commission. In this perspective, it is also important to distinguish social services from household and personal services. In many countries this separation does not exist, so that there is an open and unregulated competition between all providers (public entities, social enterprises and companies) on the market (BAUBY AND CASTEX, 2014 ; HEMERIJCK 2012).
· Another axis for research would consist in a theoretical re-conceptualization of the concept of “employment quality”. This proposal should be nurtured, in order for it to develop into the notion of “sustainable work and employment” that would encompass social protection. Moreover, the links and causalities between “social protection” and “sustainable work” should be clearly documented on the basis of qualitative and quantitative data. In this perspective, it would be interesting for instance to verify job quality in the social services sector. As they are labour intensive services, social services are frequently affected by irregular work or undeclared work. Moreover, a reduction in public expenditure forces the States (especially in the south and at the periphery of Europe) to cut public services. Faced with a “need”, an individual is therefore obliged to find pragmatic solutions, which often means “low-cost” solutions. A clear example of this phenomenon is the “badante” in Italy: due to the absence of sufficient care services for the elderly, nurses (badanti) are engaged, often without any regular contract of employment; and these nurses are often female immigrants.  
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� Art. 71, par.1 of Conv. 102 foresees that “The cost of the benefits provided in compliance with this Convention and the cost of the administration of such benefits shall be borne collectively by way of insurance contributions or taxation or both in a manner which avoids hardship to persons of small means and takes into account the economic situation of the Member and of the classes of persons protected ».
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