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1.  This Convention shall be open for signature by the member States of the Council of Europe, the non-member States which have participated in its elaboration and the European Union. 
2. This Convention is subject to ratification, acceptance or approval. Instruments of ratification, acceptance or approval shall be deposited with the Secretary General of the Council of Europe. 
3. This Convention shall enter into force on the first day of the month following the expiration of a period of three months after the date on which 10 signatories, including at least eight member States of the Council of Europe, have expressed their consent to be bound by the Convention in accordance with the provisions of paragraph 2.
4. In respect of any State referred to in paragraph 1 or the European Union, which subsequently expresses its consent to be bound by it, the Convention shall enter into force on the first day of the month following the expiration of a period of three months after the date of the deposit of its instrument of ratification, acceptance or approval.

Article 76 – Accession to the Convention

1.  After the entry into force of this Convention, the Committee of Ministers of the Council of Europe may, after consultation of the Parties to this Convention and obtaining their unanimous consent, invite any non-member State of the Council of Europe, which has not participated in the elaboration of the Convention, to accede to this Convention by a decision taken by the majority provided for in Article 20.d of the Statute of the Council of Europe, and by unanimous vote of the representatives of the Parties entitled to sit on the Committee of Ministers. 
2. In respect of any acceding State, the Convention shall enter into force on the first day of the month following the expiration of a period of three months after the date of deposit of the instrument of accession with the Secretary General of the Council of Europe.


1.  Introduction 
The final provisions of an international agreement rarely attract the attention they deserve. This is despite such provisions often determining the rules of engagement, as it is the case for the Council of Europe Istanbul Convention. Hence, it is necessary to shed some light on the Convention’s final provisions to identify how States or international organizations can become a party to it. The fact that the Istanbul Convention is an international agreement allowing for the accession of non-member States of the Council of Europe makes it even more important. 
This contribution will first describe the rules applicable to the signature, ratification and entry into force of the Istanbul Convention and provide a description of the current state of play. The second part of this contribution will focus on the accession of non-member States of the Council of Europe and of international intergovernmental organisations to the Istanbul Convention. This will be divided into a section on the possibility for non-member States of the Council of Europe to accede and a section on the specific case of the accession process concerning the European Union.
2. Signature, ratification and entry into force of the Istanbul Convention 
International treaties usually lay down rules that determine how States and/or international organizations can join. The Istanbul Convention is no exception to that and provides detailed rules for its signature, ratification and entry into force.
 2.1. Rules applicable to the signature, ratification and entry into force
Article 75 of the Istanbul Convention deals with the rules applicable to the signature and entry into force of the Convention. All member States of the Council of Europe have the option to become parties to the Istanbul Convention. This option extends beyond Europe’s borders. Article 75 specifies that the Istanbul Convention is open for signature by the non-member States which have participated in its elaboration. These States are Canada, the Holy See, Japan, Mexico and the United States of America.[footnoteRef:2] Non-Member States which have not participated in the Convention’s elaboration can also accede to the Convention in accordance with Article 76. The European Union is also expressly mentioned as a potential party to the Istanbul Convention in Article 75. The specific case of the accession of the European Union to the Istanbul Convention will be discussed below.  [2:  Council of Europe, ‘Explanatory Report to the Council of Europe Convention on preventing and combating violence against women and domestic violence’ (11 May 2011) 63.] 

To become party to the Convention, a State must engage in the process of ratification, acceptance or approval. The Secretary General of the Council of Europe is the depositary for such instruments of ratification, acceptance and approval. The Convention entered into force, as provided by this Article, when ten States ratified, accepted or approved the Convention, amongst which at least eight must be members of the Council of Europe. Under Article 75(3), the Istanbul Convention entered into force the first day of the month following the expiration of a period of three months after the date when the defined number was reached. The Explanatory Note accompanying the Convention clarifies that the number of ratifications ‘reflects the belief that a significant group of states is needed to successfully set about addressing the challenge of preventing and combating violence against women and domestic violence. The number is not so high, however, as to unnecessarily delay the Convention’s entry into force’.[footnoteRef:3]  [3:  Id.] 

In relation to the entry into force of the Convention with regard to the European Union or non-member States which have participated in its elaboration, Article 75(4) provides a specific rule. As far as they are concerned, the Convention shall enter into force on the first day of the month following the expiration of a period of three months after the date of the deposit of its instrument of ratification, acceptance or approval. 

 2.2. Signature and ratification of the Istanbul Convention: where do we stand? 
The Council of Europe adopted the Istanbul Convention on 7 April 2011.[footnoteRef:4] The Istanbul Convention was open for signature shortly after, on 11 May 2011, on the occasion of the 121st Session of the Committee of Ministers in Istanbul.  [4:  This decision was adopted without vote by the Committee of Ministers, at Deputy Level, during its 1111th session as item 10.4. The decision carries the reference CM/Del/Dec(2011)1111/10.4 and can be found on the website of the Council of Europe in the section devoted to the decisions of the Committee of Ministers at <https://search.coe.int/cm/Pages/result_details.aspx?ObjectId=09000016805cd02a> accessed 16 June 2020.] 

At the time of writing, thirty-seven Members of the Council of Europe ratified the Istanbul Convention, including twenty-one member States of the European Union. These States are Albania, Andorra, Austria, Belgium, Bosnia and Herzegovina, Croatia, Cyprus, Denmark, Estonia, Finland, France, Georgia, Germany, Greece, Iceland, Ireland, Italy, Lichtenstein, Luxembourg, Malta, Monaco, Montenegro, Netherlands, North Macedonia, Norway, Poland, Portugal, the Republic of Moldova, Romania, San Marino, Serbia, Slovenia, Spain, Sweden, Switzerland, Ukraine, and United Kingdom. 
Following its tenth ratification by Andorra on 22 April 2014, the Istanbul Convention entered into force on 1 August 2014.
In addition to those who have fully completed the process, eight Members of the Council of Europe have signed but not yet ratified the Istanbul Convention. These States are Armenia, Bulgaria, Czech Republic, Hungary, Latvia, Lithuania, and Slovakia. Among those States, some have recently signed the Istanbul Convention, such as Armenia, which signed it in 2018. However, other States signed the Istanbul Convention as early as 2011 but have not ratified it to date, for example Slovakia, and others ratified the Convention several years after the signature, such as Ukraine and the United Kingdom, both parties as of 2022. 
Finally, two Members (one former Member) of the Council of Europe have neither signed nor ratified the Istanbul Convention: the Russian Federation (former Member) and Azerbaijan. 
One Member of the Council of Europe, Turkey, initially signed and ratified the Istanbul Convention but withdrew from it on 22 March 2021.[footnoteRef:5]  [5:  See Aslihan Tekin, ‘Tale of the two opposites- story of denunciation and implementation of the Istanbul Convention in
Turkey’ in this commentary. ] 

Another Member of the Council of Europe, Poland, announced in 2020 that it would withdraw from the Convention, but it has not done so to date. More specifically, the Polish parliament decided, on 17 December 2020, to modify and extend the reservations made by Poland in respect of the Convention. The amended reservations were notified to the Secretariat General of the Council of Europe on 28 January 2021 and consist for example in reducing the application of some provisions of the Istanbul Convention, by excluding victims whose habitual residence is not in Poland or in the European Union. However, some reservations contained in the instrument of ratification were also withdrawn by means of the letter of 28 January 2021. In addition, a proposal to allow the Polish President to withdraw from the Convention was tabled in the lower chamber of the Polish Parliament. This proposal is still pending. The announcement led strong reactions by European policy makers. The Secretary General of the Council of Europe, Marija Pejčinović Burić, even issued a statement encouraging Poland not to withdraw from the Istanbul Convention but rather to work on clarifying the misunderstandings in a constructive dialogue.[footnoteRef:6]  [6:  Statement of Marija Pejčinović Burić of 26 July 2020, ‘Poland should not withdraw from the Istanbul Convention’, Poland should not withdraw from the Istanbul Convention, says Secretary General - Newsroom (coe.int). ] 

The ratification of the Istanbul Convention led to interesting developments in States parties to the Convention. This Article does not aim at analyzing all these developments, but it is interesting to mention a few of them for illustration purposes. In Belgium, for example, the Constitutional Court referred to the Istanbul Convention in a landmark case[footnoteRef:7] concerning the request for annulment of the law establishing an offence for sexist behaviors. While analyzing whether the restriction imposed by such law on freedom of expression were justified, the Constitutional Court upheld the law at stake and held that gender equality was a fundamental value in a democratic society and that the fight against violence against women was an important issue at the time by referring inter alia to the Istanbul Convention. The Constitutional Court eventually concluded that the adoption of a law establishing an offence for sexist behaviors was necessary to reach gender equality and then dismissed the request for annulment. Italy offers another example concerning stalking.[footnoteRef:8] The Italian Supreme Court held that stalking amounted to an offence committed using violence against an individual[footnoteRef:9] by relying on the Istanbul Convention and EU Directive 2012/29[footnoteRef:10] on the rights, support and protection of victims of crime.  [7:  Belgian Constitutional Court (Cour Constitutionnelle), Case 72/2016 Parti libertarien et autres [2016] para B.20.2.]  [8:  This case is described in length in Sara De Vido, ‘The Council of Europe Convention as interpretative tool at European and national levels’ in Johanna Niemi, Lourdes Peroni and Vladislava Stoyanova (eds), International Law and Violence against Women (Routledge 2020) 57-74 (point 4).]  [9:  Italian Supreme Court (Cassazione penale), Sez Un, Case 10959 [2016].]  [10:  Directive (EU) 2012/29 of the European Parliament and the Council establishing minimum standards on the rights, support and protection of victims of crime and replacing Council Framework Decision 2001/220JHA [2012] OJ L315/57.] 

3. Accession to the Istanbul Convention 
Accession is the legal act by means of which a State, which is not party to an international treaty, agrees to become subject to the authority of that treaty. This action by a State is usually described as a deferred process by which a State accepts the ‘offer or the opportunity of becoming party to a treaty already signed by some other States’.[footnoteRef:11] States and international organizations frequently accede to treaties that they themselves were not involved in elaborating by means of accession.[footnoteRef:12]  [11:  Lord McNair, The Law of Treaties (Oxford University Press 1998) 148-49. The definition provided by Lord McNair is based on the original definition of Jean-Jacques Rousseau.]  [12:  Jean-François Marchi, ‘Conclusion and Entry into Force of Treaties, s.1 Conclusion of Treaties, Article 15 1969 Vienna Convention’ in Olivier Corten and Pierre Klein (eds), The Vienna Convention on the Law of Treaties (Oxford University Press 2015) 309.] 

The Istanbul Convention comprises detailed rules in relation to accession. The Convention is an open treaty, in the sense that it allows accession by non-member States of the Council of Europe, provided that the rules set forth for that purpose are complied with. These rules are described below.
3.1. The accession of non-member States of the Council of Europe to the Istanbul Convention 
This section will first describe the rules applicable to the accession of non-member States of the Council of Europe to the Istanbul Convention and will then analyze hypotheses that could explain why, to date, no non-member States of the Council of Europe have acceded to the Istanbul Convention.
3.1.1. The rules applicable to the accession of non-member States of the Council of Europe to the Istanbul Convention
Article 76 of the Istanbul Convention provides for the accession to it of States outside the Council of Europe not involved in its elaboration. 
After consulting the Parties to the Istanbul Convention and obtaining their unanimous consent, the Committee of Ministers of the Council of Europe may invite a State that is not a Council of Europe member nor a participant in the drawing up the Convention to accede to it. The Committee of Ministers is an organ of the Council of Europe composed of the Ministers for Foreign Affairs of the forty-seven member States of the Council of Europe, or their Permanent Representatives.[footnoteRef:13] The decision to invite a non-member State to accede must be taken at the majority referred to in Article 20(d) of the Statute of the Council of Europe and by unanimous vote of the representatives of the Parties entitled to sit on that Committee of Ministers.  [13:  Statute of the Council of Europe (adopted on 5 May 1949, entered into force on 3 August 1949)  ETS No 001 (Statute) Articles 13 and 14.] 

The Note of May 2019 on accession by States which are not member States of the Council of Europe and which have not participated in the elaboration of the Convention further describes the procedure for accession.[footnoteRef:14] Whereas the Committee of Ministers has the possibility to take the initiative of inviting an non-member Sate to accede, it is customary for the non-member State requesting accession to do so by means of a letter addressed to the Secretary General of the Council of Europe. This letter should be signed by the Minister for Foreign Affairs or a diplomatic representative acting upon instructions of their government. Before formally adding this request to the agenda of the Committee of Ministers, the Secretariat of the Council of Europe will consult the member States of the Council of Europe on the request for invitation. The decision to invite a State to accede has to be taken according to the voting modalities described above. In case of positive outcome of the vote, the invitation to accede will be notified to the State concerned by the Secretariat General. In April 2013, the Committee of Ministers decided to limit to five years the validity of an invitation to accede granted to non-member States.[footnoteRef:15] In order to finalize the process, the instrument of accession will have to be deposited at the seat of the Council of Europe in Strasbourg, in the presence of a representative of the acceding State and of the Secretary General of the Council of Europe or his Deputy. The instrument of accession, and any declaration on or reservation to the Convention shall be accompanied by a translation into one of the official languages of the Council of Europe (English or French). [14:  Directorate of Legal Advice and Public International Law of the Council of Europe, ‘Note on the Accession by States which are not member States of the Council of Europe and which have not participated in the elaboration of the Convention’, May 2019, <https://rm.coe.int/16808fe385>. ]  [15:  Committee of Ministers of the Council of Europe, ‘Decision of Ministers’ Deputies of 10 April 2013 for the 1168th meeting, on the Participation of non-member States in Council of Europe Conventions’, point 14, CM/Del/Dec(2013)1168.  ] 

The Council of Europe is paving the way for future accessions to the Istanbul Convention by non-member States by working on practical arrangements. To that end, on 29 May 2019, the Committee of Ministers adopted Resolution 2019(3) laying down the financial arrangements for the participation of non-member States in the Istanbul Convention.[footnoteRef:16] This resolution addresses the question of the costs that would incur upon the Council of Europe in case of accession by a non-member State. The resolution also establishes a legal framework governing the financial conditions for non-member States’ participation in the follow-up mechanisms of the Istanbul Convention. [16:  Committee of Ministers of the Council of Europe, ‘Resolution of 29 May 2019 for the 1347th meeting on financial arrangements for the participation of non-member Sates in the Council of Europe Convention on preventing and Combating Violence against Women and Domestic Violence’, CM/Res(2019)3.] 

Despite its openness to those outside the Council of Europe, to date, no non-Member State of the Council of Europe has completed the accession process and become party to the Istanbul Convention. Hypotheses aimed at reflecting on the reasons that could explain this will be developed in the next section. It should nevertheless be highlighted that this situation might change soon. On 22 April 2020, the Committee of Ministers launched the accession process open to non-member States for the first time by inviting Kazakhstan[footnoteRef:17] and Tunisia[footnoteRef:18] to accede. In late 2021, Israel’s Minister of Foreign Affairs, Mr. Yair Lapid, submitted Israel’s formal request to the Committee of Ministers, to invite the State of Israel to accede to the Convention, in line with Article 76.[footnoteRef:19]These are very positive signs, as completion of the accession process by non-Member States would make the Istanbul Convention the first regional treaty dealing with violence against women to move towards the realization of its universal aspirations. Indeed, the Convention of Belém do Para, which is the regional Inter-American instrument dealing with violence against women and entered into force in 1995, had similar aspirations[footnoteRef:20] but has unfortunately not been ratified to date by non-members of the Organization of American States. Some encouraging signs were also noticed in other States notably in Morocco and Jordan,[footnoteRef:21] which may eventually lead to the official submission of a request to be invited to accede in the future.  [17:  Committee of Ministers of the Council of Europe, ‘Decision of Minister’s Deputies of 22 April 2020 for the 1374th meeting on the request of Kazakhstan to be invited to accede’, CM/Del/Dec(2020)1374/10.5a.]  [18:  Committee of Ministers of the Council of Europe, ‘Decision of Minister's Deputies of 22 April 2020 for the 1374th meeting on the request of Tunisia to be invited to accede’, CM/Del/Dec(2020)1374/10.5b.]  [19:  See Ruth Halperin-Kaddari, ‘Israel’s (Possible) Accession to the Istanbul Convention’ in this commentary. ]  [20:  Inter-American Convention on the Prevention, Punishment and Eradication of Violence against Women "Convention of Belem do Para" (adopted on 6 September 1994, entered into force on 3 May 1995), A-61, Article 17.]  [21:  Sara De Vido, Donne, violenza e diritto internazionale (Mimesis 2016) 185.] 


3.1.2. The universal approach embedded in the Istanbul Convention and the accompanying challenges 
As described in the previous section, the Istanbul Convention is open to accession by non-member States of the Council of Europe and therefore has, at least an aspiring, universal ambition. Eight years after its entry into force, these aspirations have not materialized fully. Even if this might change in the near future with the opening of the accession process for Kazakhstan and Tunisia and the developments in Israel, some specific features of the Istanbul Convention could potentially explain this difficulty into fulfilling its proclaimed universal aspirations. 
Firstly, the Istanbul Convention remains a regional instrument, which was negotiated primarily by the member States of the Council of Europe. The provisions of the Istanbul Convention have been perceived as ill-suited for non-member States of the Council of Europe and described by scholars as ‘euro-centric’, ‘specifically adapted to the legal and social situations within the Council of Europe States', a codification 'of the case law of the ECtHR [European Court of Human Rights], which in turn is mostly based on the domestic situation within Council of Europe States’ and ‘do not necessarily translate well into other legal jurisdictions’.[footnoteRef:22] This Eurocentrism might indeed have dampened the enthusiasm of some States. However, recent developments related to the accession of Israel, Kazakhstan and Tunisia, which both have their own legal systems independent from the Council of Europe, show that such perceived obstacles can be overcome. In addition, it should be kept in mind that the Council of Europe has a history of generating open international treaties which are widely endorsed at international level and definitely far beyond the member States of the Council of Europe.[footnoteRef:23] This can be illustrated by mentioning the Council of Europe Convention on Cybercrime[footnoteRef:24] (Convention on Cybercrime). The Convention on Cybercrime provides for an open accession provision (Article 37) very similar to the one referred to in Article 76 of the Istanbul Convention. To date, twenty-one non-member States of the Council of Europe, from all continents, such as Argentina, the United States of America, Israel, Ghana and the Philippines have ratified the Convention on Cybercrime. It should also be highlighted that most non-member States of the Council of Europe, which ratified the Convention on Cybercrime, did so more than ten years after its entry into force and that new parties are still acceding. The latest State to have ratified the Convention on Cybercrime is Colombia, on 16 March 2020. From this perspective, it seems to be too early to draw conclusions on the success of the universal aspiration of the Istanbul Convention. Secondly, the Istanbul Convention is a far-reaching and very progressive instrument establishing extensive monitoring mechanisms and wide-ranging precise obligations to its parties.[footnoteRef:25] It has nevertheless been underlined that the ‘the level of precision with which the obligation of States are delineated could in practice discourage States from becoming parties to the Convention, particularly as under Article 78 of this instrument no reservations are permitted, apart from a number of very narrow exceptions’.[footnoteRef:26] In addition, the implementation of some provisions, for example those on the protection and support for victims notably 'require a substantial commitment of financial and human resources'[footnoteRef:27] which may not be realistically available in all aspiring parties. In addition, the Istanbul Convention does not embody the principle of progressive realization, which is common in international agreements and allows State parties to undertake their obligations progressively.[footnoteRef:28] This could be perceived as particularly burdensome for developing countries which might be reluctant to become immediately subject to all obligations under the Istanbul Convention having in mind the impact for them in terms of allocation of resources. These elements could explain why non-member States of the Council of Europe have not yet grasped the opportunity they have to accede. However, it also makes any accession to the Istanbul Convention more meaningful as it automatically implies commitment to a far-reaching instrument and its monitoring mechanisms and demonstrates a strong willingness to commit to the fight against violence against women.  [22:  Jackie Jones, ‘The European Convention on Human Rights (ECHR) and the Council of Europe Convention on Violence against Women and Domestic Violence (Istanbul Convention)’ in Jackie Jones and Rashida Manjoo (eds), The Legal Protection of Women and Girls from Violence: Normative Gaps in International Law (Routlegde 2018) 159.]  [23:  Sara De Vido (n 21) 191.]  [24:  Council of Europe Convention on Cybercrime (adopted on 23 November 2001, entered into force on 1 July 2004), ETS No 185.]  [25:  For more information see Eugénie d’Ursel, ‘La Convention du Conseil de l’Europe sur la prévention et la lutte contre les violences à l'égard des femmes : une révolution silencieuse?’ [2018] 1(113) Revue trimestrielle des droits de l’Homme 25 ff.]  [26:  Ronagh McQuigg, The Istanbul Convention, Domestic Violence and Human Rights (Taylor & Francis Group 2017) 109.]  [27:  Jones (n 22) 159.]  [28:  McQuigg (n 26) 148.] 

For any State or organization that does not aspire to become a party to the Convention, the Convention can nevertheless serve as a basis to develop or amend their own framework to prevent and fight violence against women and domestic violence. An interesting study shows for example how some provisions of the Convention of Belém do Para[footnoteRef:29] could become more comprehensive by being modelled on the Istanbul Convention.[footnoteRef:30] The GREVIO is also actively promoting the Istanbul Convention. The GREVIO has established strong contacts with many international organizations such as the United Nations and the Organization of American States[footnoteRef:31] and is thereby indirectly raising awareness on the Istanbul Convention among their member States. Only the future will tell us how this will impact the list of States parties to the Istanbul Convention. [29:  Inter-American Convention on the Prevention, Punishment and Eradication of Violence against Women "Convention of Belem do Para" (adopted on 6 September 1994, entered into force on 3 May 1995), A-61. ]  [30:  Meredith Kimeblatt, ‘Reducing Harmful Effects of Machismo Culture on Latin American Domestic Violence Laws: Amending the Convention of Belem do Para to Resemble the Istanbul Convention’ [2016] 49(2) George Washington International Law Review 405-40.]  [31:  Group of Experts on Action against Violence against Women and Domestic Violence, 'First General Report on GREVIO’s Activities’, 53 ff and Group of Experts on Action against Violence against Women and Domestic Violence, 'Second General Report on GREVIO’s Activities’. ] 

3.2. Focus on the accession of the European Union to the Istanbul Convention 
The Istanbul Convention expressly states that it is open for signature by the EU in Article 75. Should the European Union express its consent to be bound by the Istanbul Convention, Article 75(4) of the Convention clarifies that the entry into force towards the European Union would take place the first day of the month following the expiration of a period of three months after the date of the deposit of the relevant instruments of ratification, accession, acceptance or approval. The rules set forth in the Istanbul Convention for the accession of the European Union are relatively straightforward but the internal process at EU level is complicated. This internal process is still ongoing. The European Commission proposed, in 2016, that the EU should sign and ratify the Convention. In 2017, the EU signed the Convention but has not ratified it to date. The latest development in the process of EU ratification is the delivery of the opinion of the ECJ following a request for an opinion of the European Parliament on procedural questions relating to EU ratification.[footnoteRef:32] The section below will provide an introduction to the process applicable at EU level but does not intend to address all the aspects and nuances of the very rich and complex area of law that constitutes the law of external relations of the European Union. The following section aims instead at introducing key concepts which will allow the reader to understand the challenges raised by the proposed accession of the European Union to the Istanbul Convention.[footnoteRef:33] After this overview, the specific status of the accession process to Istanbul Convention will be analyzed.  [32:  European Court of Justice, Opinion 1/19, of 6 October 2021. ]  [33:  For more information on this topic please see inter alia Geert De Baere, Constitutional Principles of EU External Relations (Oxford University Press 2008); Piet Eeckhout, EU External Relations Law (2nd edn, Oxford University Press 2011) or Panos Koutrakos, EU International Relations Law (2nd edn, Oxford and Portland 2015).] 

4. The European Union and international agreements
From the very beginning of the European project, it was established that the European Union and, before that its predecessors, had legal personality.[footnoteRef:34] It arises from the recognition of such legal personality that, as proclaimed by the European Court of Justice in the AETR judgment: ‘in its external relations, the Community enjoys the capacity to establish contractual links with third countries (…)’.[footnoteRef:35] The case law dealing with EU external relations law has developed substantially and has eventually been codified in part by the Treaty of Lisbon. [34:  This is currently clearly indicated in Article 47 of the Consolidated Version of the Treaty on the Functioning of the European Union [2012] 2012/C 326/1 (TFEU) and was already expressly mentioned in Article 6 the Treaty Establishing the European Coal and Steel Community [1951] (Treaty of Paris). It was maintained and constantly restated in further versions of the treaties for example in Article 281 of the Treaty Establishing the European Community [1957] (Treaty of Rome).]  [35:  European Court of Justice, case C-22/70 AETR [1971] ECLI:EU:C:1971:32, para 14 and following.] 

Hence, Article 216(1) of the Treaty on the Functioning of the European Union (TFEU) currently proclaims that the European Union is allowed to conclude
an international agreement with one or more third countries or international organisations where the Treaties[footnoteRef:36] so provide or where the conclusion of an agreement is necessary in order to achieve, within the framework of the Union’s policies, one of the objectives referred to in the Treaties, or is provided for in a legally binding Union act or is likely to affect common rules or to alter their scope.  [36:  Please note that, when reference is made to ‘the Treaties’ in this contribution, it shall be understood as a reference to the TFEU and TEU.] 

Before further elaborating on the legal framework applicable to the conclusion of international agreements by the European Union, it is important to bring some clarifications on the competences of the EU in the field of external relations. The limits of EU competences are governed by the principle of conferral, as set forth in the first sentence of Article 5(1) of the Treaty on the European Union (TEU), which applies to both internal and external competence.[footnoteRef:37] The European Union only acts within the limits of the competences conferred upon it by the Member States in the Treaties to attain the objectives set out therein.[footnoteRef:38] This means that any competences not conferred upon the European Union in the Treaties remain with the Member States. With regard to external competences, the Treaty of Lisbon, summarizes the situations in which the European Union has such competence in Article 216(1) referred to above. It should be highlighted that there are several categories and areas of EU competences. The first category are exclusive competences.[footnoteRef:39] When the European Union is granted an exclusive competence in a specific area, only the European Union may legislate and adopt legally binding acts.[footnoteRef:40] The second category are shared competences.[footnoteRef:41] When the European Union has a competence shared with the Member States in a specific area, the European Union and the Member States may legislate and adopt legally binding acts in that area.[footnoteRef:42] Shared competences within the meaning of Article 4(1) TFEU are based on a principle of pre-emption[footnoteRef:43], as the Member States exercise their competence to the extent that the European Union has not exercised its competence and that they are again to exercise their competence to the extent that the European Union has decided to cease exercising its competence. That principle applies to both internal and external competences.[footnoteRef:44]  [37:  External competence shall be understood as the capacity of the European to conclude agreements with third countries or international organisations.]  [38:  TEU Article 5(2).]  [39:  The list of exclusive competences is detailed in Article 3 TFEU.]  [40:  TFEU Article 2(1). ]  [41:  The list of shared competences is detailed in Article 4 TFEU.]  [42:  TFEU Article 2(2). ]  [43:  Id.]  [44:  Opinion of the European Court of Justice 2/94 [1996] ECLI:EU:C:1996:140 para 24 and Case C-370/07, Commission v Council [2009] ECLI:EU:C:2009:590 para 46. ] 

Identifying the competences dealt with in an international agreement is paramount in order to identify whether the agreement should be entered into only by the European Union, by the Member States or by both. The latter case arises when parts of an international agreement do not fall within the scope of the European Union’s competences. Such international agreement therefore also covers areas within Member States' competences. It is referred to as a ‘mixed agreement’ requiring joint action by the European Union and its Member States. It is common ground that the Istanbul Convention is a mixed agreement.
As indicated above, the EU has the capacity, in compliance with the rules laid down in the Treaties, to sign and conclude international agreements. Such conclusion has implications both externally, in the international legal order, and internally, within the European Union legal order. The external implications are primarily that, once the Union has concluded an international agreement, it is bound by such agreement under international law and must therefore comply with the obligations set forth in this agreement[footnoteRef:45] which could have implications in terms of international responsibility.  [45:  This arises from the principle of customary law of pacta sunt servanda, which is expressly laid down in Article 26 of the United Nations Vienna Convention on the Law of the Treaties (adopted on 23 May 1969, entered into force 27 January 1980), United Nations, Treaty Series, vol. 1155, 331. For more information regarding the EU please see : Koutrakos (n 33) 209.] 

The Istanbul Convention is a far-reaching instrument encompassing extended obligations. The implications of the conclusion of an international agreement within the Union legal order are addressed in Article 216(2) of the TFEU, which provides that that ‘agreements concluded by the Union are binding upon the institutions of the Union and on its Member States’ and further elaborated in the case law of the European Court of Justice. Early on, the European Court of Justice proclaimed, in its Haegeman judgment[footnoteRef:46], that the provisions of an international agreement concluded by the European Union form an integral part of Union law.[footnoteRef:47] The European Court of Justice built upon this in its Kupferberg judgment[footnoteRef:48], to proclaim that it was incumbent on both the European Institutions and Member States to ensure compliance with the obligations arising of international agreements concluded by the European Union. As an international agreement entered into by the European Union forms an integral part of Union law, it can be described as a source of law within the EU. The European Court of Justice clarified the rank of such source of law in the European hierarchy of norms as prevailing over secondary law but not over EU primary law.[footnoteRef:49] European Union secondary law must therefore, under certain conditions and to the extent that it is possible, be interpreted in a manner consistent with the international agreements concluded by the European Union.[footnoteRef:50]  [46:  European Court of Justice, Case C-181/73 R & V Haegeman v Belgian State [1974] ECLI:EU:C:1974:41, para 5. ]  [47:  This has since then been restated in several judgments of the European Court of Justice: inter alia : Case C-12/86 Demirel [1987]  ECLI:EU:C:1987:400, para 7; Opinion 1/91 [1991] ECLI:EU:C:1991:490 [1991], para 37; Case C-344/04 IATA and ELFAA [2006] ECLI:EU:C:2006:10, para 36; Case C-459/03 Commission v Ireland (Mox Plant) [2006] ECLI:EU:C:2006:345 para 82; Case C-308/06 Intertanko E.A. [2008] ECLI:EU:C:2008:312, para 53; Case C-366/10 Air Transport Association of America and Others [2011] ECLI:EU:C:2011:864, para 73; Case C-240/09 Lesoochranárske zoskupenie VLK [2011] ECLI:EU:C:2011:125, para 30. ]  [48:  European Court of Justice, Case C-104/81Hauptzollamt Mainz v CA Kupferberg, [1982] ECR 3641, para 11.]  [49:  European Court of Justice, Case C-61/94 Commission v Federal Republic of Germany [1996] ECLI:EU:C:1996:313, para 52; European Court of Justice, Case C-311/04 Algemene Scheeps Agentuur Dordrecht BV [2006] ECLI:EU:C:2006:23, para 25; Case C-344/04 IATA and ELFAA [footnote 46] para 50; Case C-308/06 Intertanko E.A. [39] para 42; General Court, Case T‑201/04 Microsoft v Commission [2007] EU:T:2007:289, para 798; European Court of Justice Cases C‑402/05 P and C‑415/05 Kadi and Al Barakaat International Foundation v Council and Commission [2008] EU:C:2008:461, para 307-308; European Court of Justice Case C-228/06 Mehmet Soysal and Ibrahim Savalti [2009], para 59; General Court, Case T-138/07 Schindler Holding and Others v Commission [2011] EU:T:2011:362, para 188; General Court, Case T-600/15 PAN Europe and Others v Commission [2016] EU:T:2016:601, para 56.]  [50:  European Court of Justice, para 35 ; Case C-61/94 Commission v Germany [1996] ECLI:EU:C:1996:313, para 52; Case C-76/00P Petrotub SA and Republica SA [2003] ECLI:EU:C:2003:4, para. 57; Case C-344/04 IATA and ELFAA [footnote 46], para 35; Case C-308/06 Intertanko E.A. [footnote 46] para 42; Case C-228/06 Mehmet Soysal and Ibrahim Savalti [2009], para 59.] 

Another important implication is that, as international agreements – including mixed agreements for the provisions falling within the scope of EU competences – concluded by the EU form an integral part of the legal order of the European Union, within the framework of that legal order, it is the European Court of Justice that has to be the final interpreter of these agreements.[footnoteRef:51] The European Court of Justice clarified in that regard that the effect of provisions of an international agreement ‘may not be allowed to vary according to whether their application is in practice the responsibility of the [European Union] or of the Member States (…). Therefore, it is for the Court, within the framework of its jurisdiction (…) to ensure their uniform application throughout the [European Union]’.[footnoteRef:52] The case law of the European Court of Justice contains several examples of instances where the Court interpreted provisions of mixed agreements.[footnoteRef:53]  [51:  European Court of Justice, Case C-181/73 Haegeman [footnote 45] paras 4-6; Case C-12/86 Demirel [footnote 46] para 7; Case C-431/05 Merck Genéricos – Produtos Farmacêuticos [2007] ECLI:EU:C:2007:496 paras 33-38; Case C-240/09 Lesoochranárske zoskupenie [footnote 46] para 30. For more information on the jurisdiction of the Court of Justice of the European Union, see : Niilo Jaaskinen and Alicja Sikora, ‘The exclusive jurisdiction of the Court of Justice of the European Union and the Unity of the EU Legal Order’ in Marise Cremona, Anne Thies and Ramses A. Wessel (eds), The European Union and International Dispute Settlement (Bloomsburry 2020).]  [52:  Kupferberg (n 48) para 14.]  [53:  For example : European Court of Justice, Case C-87/75 Bresciani v Amministrazione Italiana delle Finanze [1976] ECLI:EU:C:1976:18, Case C-65/77 Jean Razanatsimba [1977] ECLI:EU:C:1977:193; Case C-12/86 Demirel (n 51); Joined Cases 300/98 and 392/98 Parfums Christian Dior [2000] ECLI:EU:C:2000:688; Case C-459/03 Mox Plant (n 48); Case C-431/05 Merck Genéricos – Produtos Farmacêuticos (n 51).] 

As regards the procedure, Article 218 TFEU is the key provision and lays down the main general[footnoteRef:54] procedural rules applicable to the process for the signing and conclusion of international agreements by the European Union. The Council plays an important role in this procedure. The rules applicable to the signing of an international agreement are detailed in Article 218(5) TFEU whereas the rules applicable to the conclusion of international agreements are provided for in Article 218(6) TFEU. The European Parliament’s role in this process is more limited than the one of the Council but has grown significantly with the Lisbon Treaty. Article 218(6) now provides for circumstances under which the European Parliament must either give it consent or be consulted before the Council can adopt a decision for the conclusions of an international agreement. The European Parliament must also be informed at all stages of the procedure.[footnoteRef:55] [54:  There are other specific rules, for example, the rules laid down in Article 219 TFEU in the monetary field. ]  [55:  TFEU Article 218(10) and European Court of Justice, Case 658/11 European Parliament v Council of the European Union (Mauritius) [2014] ECLI:EU:C:2014:2025 paras 69-87; European Court of Justice, Case C-263/14 European Parliament v Council of the European Union (Tanzania) [2016] ECLI:EU:C:2016:435 paras 68-85.] 

4.1. The European Union and the Istanbul Convention 
Before entering into the details of the signature and ratification of the Istanbul Convention by the European Union,[footnoteRef:56] it should be clarified that the Istanbul Convention in an international instrument negotiated within the Council of Europe and hence outside the European Union legal framework. The Council of Europe encourages the accession of the European Union to its key conventions[footnoteRef:57] and the European Union is already a party to several of them.[footnoteRef:58] As indicated above, it should also be kept in mind that all EU Member States have signed the Istanbul Convention. Thus far, twenty-one of them have also ratified the Convention. The other ones have not yet done so.[footnoteRef:59] The key actions and steps taken towards the signature and ratification of the Istanbul Convention by the EU as well as the current status will be described below. [56:  The latest survey of the European Union agency for Fundamental Rights estimates that 31% of women in the European Union have experience one of more acts of physical violence since the age of 15. To date, the European Union has not enacted a comprehensive legal framework aimed at fighting violence against women but has nevertheless taken initiatives to address this problem through its wider actions to achieve gender equality.]  [57:  Committee of Ministers of the Council of Europe, ‘Decision of Minister’s Deputies of 14 September 2015 for the 1234th CM/Del/Dec(2015)1234 (item 2.7).]  [58:  The EU has for example ratified the Council of Europe Convention on the Legal Protection of Services based on, or consisting of, Conditional Access (adopted on 24 January 2001, entered into force on 1 July 2003) ETS No 178, the Council of Europe Convention on Information and Legal Co-operation concerning "Information Society Services" (adopted on 4 October 2001,not yet entered into force) ETS No 180 and the Council of Europe Convention on the Prevention of Terrorism (adopted on 16 May 2005, entered into force on 1 June 2007) CETS No 196.]  [59:  No Member States of the EU has notified the depository that they would be unable to proceed with ratification. Note however that on 5 May 2020, the Hungarian parliament voted to block the ratification of the Istanbul Convention. In a judgment of 27 July 2018, the Bulgarian Constitutional Court held that the Istanbul Convention contravenes the Bulgarian Constitution. See for instance :  Radosveta Vassileva, ‘Bulgaria’s Constitutional Troubles with the Istanbul Convention’ (2018) Verfassungsblog  <https://verfassungsblog.de/bulgarias-constitutional-troubles-with-the-istanbul-convention/> accessed 6 July 2020 and Ruzha Smilova, ‘Promoting ‘Gender Ideology’: Constitutional Court of Bulgaria Declares Istanbul Convention Unconstitutional’ (2018) Oxford Human Rights Hub <http://ohrh.law.ox.ac.uk/promoting-gender-ideology-constitutional-court-of-bulgaria-declares-istanbul-convention-unconstitutional/> accessed 6 July 2020.] 

The European Parliament started calling for the EU accession to the Istanbul Convention by the adoption of a resolution on 25 February 2014 where it invited the European Commission to launch the procedure once it would have evaluated the impact and the added value that it would have.[footnoteRef:60] This call was reiterated in a resolution of 9 June 2015.[footnoteRef:61]  [60:  European Parliament, ‘Resolution of 25 February 2014 with Recommendations to the Commission on Combatting Violence against Women’, 2013/2004(INL), point 4.]  [61:  European Parliament, ‘Resolution of 9 June 2015 on the EU Strategy for equality between women and men post 2015’, 2014/2152(INI), point 13.] 

In October 2015, the European Commission issued an internal document called Roadmap on (a possible) European Union Accession to the Council of Europe Convention on Preventing and Combating Violence against Women and Domestic Violence (Istanbul Convention) (‘Roadmap’).[footnoteRef:62] This Roadmap presents the accession of the EU to the Istanbul Convention as an initiative creating a coherent EU framework for combating violence against women, which would contribute to the commitment to gender equality of the European Commission[footnoteRef:63] and to the achievement of equality between men and women, which is both a value and an objective of the European Union.[footnoteRef:64] This Roadmap analyzed the available policy options and identified three possibilities.[footnoteRef:65] The first one is the option of the EU not acceding to the Istanbul Convention. It was described in the Roadmap as presenting a ‘risk of diverging interpretations of considerable existing acquis on issues covered by the Convention and notably disparities between Member States that have ratified the Convention and those who have not ratified’. The second option analyzed by the Commission was to propose that the Council adopts a decision, on a Commission proposal authorizing Member States to ratify the Istanbul Convention. This option would have paved the way for and facilitated full accession by every EU Member State. The third option covered a proposal for a Council Decision on the EU accession to the Istanbul Convention. The European Commission listed numerous advantages for this last option including putting the EU in a strong position as regards monitoring and enforcement, promoting cooperation among Member States, sending a strong political message, giving added impetus and promoting the EU’s reputation as a union of values.  [62:  European Commission, ‘Roadmap: (A possible) EU accession to the Council of Europe Convention on preventing and combating violence against women (Istanbul Convention)’, October 2015, 2015/JUST/010.]  [63:  European Commission, ‘Strategic Engagement for Gender Equality 2016-2019’, 15 (for the Juncker Commission) and European Commission, ‘Communication from the Commission to the European Parliament, the Council, the European Economic and Social Committee and the Committee of the Regions, A Union for Equality: Gender Equality Strategy 2020 – 2025’ [2020] COM(2020) 152 final (for the von der Leyen Commission).]  [64:  TEU Articles 2 and 3, TFEU Article 8 and Charter of Fundamental Rights of the European Union [2012] OJ 2012/C 326/02, Article 23.]  [65:  2015/JUST/010 (n 62). The analysis of the three options can be found in Section B “Option Mapping”.] 

On 4 March 2016, the European Commission then decided to pursue the third option that it had examined in its Roadmap and adopted a proposal for a Council Decision on the Signing, on behalf of the European Union, of the Council of Europe Convention Preventing and Combating Violence against Women and Domestic Violence[footnoteRef:66] as well as a proposal for a Council Decision of the conclusion by the European Union of this convention.[footnoteRef:67] This latter proposal is inter alia based on Article 218(6)(a) TFEU, which means that, if the Council agrees to adopt the proposed decisions, the consent of the European Parliament will need to be obtained. The Commission proposals were based on Article 82(2) TFEU on judicial cooperation in criminal matters and Article 84 TFEU on crime prevention (in conjunction with Article 218(5) TFEU).  [66:  European Commission, ‘Proposal for a Council Decision on the Signing, on behalf of the European Union, of the Council of Europe Convention Preventing and Combating violence against Women and Domestic Violence’, COM(2016) 111 final.]  [67:  European Commission, ‘Proposal for a Council Decision on the Conclusion, by the European Union, of the Council of Europe Convention Preventing and Combating violence against Women and Domestic Violence’, COM(2016) 0109 final.] 

These proposals have to be adopted by the Council. Within the Council, proposals are first discussed in preparatory bodies. In the case of the Istanbul Convention, the preparatory body was the Working Party on Fundamental Rights, Citizens’ Rights and Free Movement of Persons (‘FREMP’), which met on several occasions to discuss the two proposals. In the meantime, the European Parliament adopted several resolutions calling on the Commission and the Council to speed up the negotiations.[footnoteRef:68]  [68:  European Parliament, ‘Resolution of 24 November 2016 on the EU accession to the Istanbul Convention on preventing and combating violence against women’, 2016/2966(RSP) and European Parliament, ‘Resolution of 14 March 2017 on equality between women and men in the European Union in 2014-2015’, 2016/2249(INI).] 

The result of the discussions on competences and on the legal basis within the Council, as well as taking into account Ireland's particular situation, in the light of Protocol No 21[footnoteRef:69], was that the future decision on signing was split into two decisions: one covering the area of (and the competences in) judicial cooperation in criminal matters and one covering the area of (and competences in) asylum and non-refoulement. Two different decisions of the Council were eventually adopted on 11 May 2017. The first one, Decision 2017/865[footnoteRef:70], covers the matters related to judicial cooperation in criminal matters and is based on Article 82(2) and Article 83(1) TFEU (on minimum rules concerning the definition of criminal offences) in conjunction with Article 218(5) TFEU. The second one, Decision 2017/866[footnoteRef:71], covers the matters related to asylum and non-refoulement and is based on Article 78(2) TFEU on the common asylum system in conjunction with Article 218(5) TFEU. Following the adoption of these decisions, the EU signed the Istanbul Convention on 13 June 2017. [69:  Protocol 21 on the position of the United Kingdom and Ireland in respect of the area of freedom, security and justice, OJ C 202, 7.6.2016, 295–7.]  [70:  Council Decision 2017/865 of 11 May 2017 on the Signing, on Behalf of the European Union, of the Council of Europe Convention on Preventing and Combating Violence against Women and Domestic Violence with regard to Matters related to Judicial Cooperation in Criminal Matters [2017] OJ L131/11.
]  [71:  Council Decision 2017/866 of 11 May 2017 on the Signing, on Behalf of the European Union, of the Council of Europe Convention on Preventing and Combating Violence against Women and Domestic Violence with regard to asylum and non-refoulement [2017] OJ L131/13.] 

After the signing by the EU, the European Parliament adopted a resolution on 12 September 2017 welcoming the signing but regretting the limitation to the two areas referred to above and pointing to the ‘legal uncertainties created’.[footnoteRef:72] In parallel, the Working Party on FREMP continued carrying out technical work on the conclusion of the Istanbul Convention. To date, no decision on the ratification of the Istanbul Convention by the EU has been adopted.  [72:  European Parliament, ‘Resolution of 12 September 2017 on the proposal for a Council decision on the conclusion, by the European Union, of the Council of Europe Convention on preventing and combatting violence against women and domestic violence’, 2016/0062(NLE).] 

In 2019, the European Parliament decided to seek the opinion of the Court of Justice of the European Union on the questions referred to in its latest resolutions according to the special procedure set forth in Article 218(11) TFEU. This provision provides for the possibility to request an opinion on the compatibility of an international agreement to be concluded by the EU with the Treaties. This consists in an ex-ante judicial control and is aimed at anticipating the issues which may arise in legal disputes related to the compatibility of an international agreement with the Treaties. The initiation of this procedure has important consequences. Indeed, Article 218(11) TFEU provides that in case of adverse opinion, the agreement envisaged may not enter into force unless it is amended, or the Treaties are revised. On the contrary, a favorable opinion ‘leaves the way free for the Union to enter into the agreement, but naturally does not compel it to do so’.[footnoteRef:73] [73:  Koen Lenaerts, Ignace Maselis and Kathleen Gutman, EU Procedural Law (Oxford EU Law Library 2014) 560.] 

The European Parliament effectively lodged an application for an opinion with the European Court of Justice.[footnoteRef:74] The file was assigned number 1/19. Two questions on the Istanbul Convention are raised in the application:  [74:  Request for an opinion submitted by the European Parliament pursuant to Article 218(11) TFEU, 1/19, OJ C 413, 19.] 

Do Articles 82(2) and 84 TFEU constitute appropriate legal bases for the act of the Council relating to the conclusion, in the name of the European Union, of the Istanbul Convention, or must that act be based on Articles 78(2), 82(2) and 83(1) TFEU, and is it necessary or possible to separate the decisions concerning the signature and the conclusion of the convention as a consequence of that choice of legal basis?
Is the conclusion by the European Union of the Istanbul Convention, in accordance with Article 218(6) TFEU, compatible with the Treaties in the absence of mutual agreement between all the Member States concerning their consent to be bound by that convention?
The European Court of Justice delivered its opinion on the matter on 6 October 2021.[footnoteRef:75] The Court concluded that the appropriate legal bases for the adoption of the Council acts to conclude the Istanbul Convention on behalf of the EU are Articles 78(2), 82(2), 84 and 336 TFEU. In addition, the Court held that the Treaties do not prohibit the Council from waiting, before adopting the decision concluding the Istanbul Convention on behalf of the European Union, that all the Member States consent to be bound by that Convention, in the fields falling within their competences (practice referred to as 'common accord'). However, the Treaties prohibit the Council from adding a further step to the conclusion procedure, by making the conclusion procedure contingent upon the establishment of such a ‘common accord’. This is the first time that the Court issues such an extensive opinion on this concept of 'common accord'.  [75:  European Court of Justice, Opinion 1/19 of 6 October 2021.] 

Finally, in its Communication establishing the Gender Equality Strategy for 2020-2025 of 5 March 2020, the European Commission reaffirmed that ‘concluding the EU’s accession is a key priority for the Commission’.[footnoteRef:76] The European Commission also called on the Council to conclude the EU’s accession to the Istanbul Convention and ensure swift EU ratification and called on the Member States to ratify and implement the Istanbul Convention.[footnoteRef:77] On 1 June 2023, the Council eventually adopted two decisions on the conclusion of the Istanbul Convention with regard respectively to institutions and public administration of the Union on the one hand, and to matters related to judicial cooperation in criminal matters, asylum and non-refoulement[footnoteRef:78].   [76:  COM(2020) 152 final (n 64) 3.]  [77:  Id, point 1.]  [78:  The decisions are not yet published: please see press release in the meantime: Combatting violence against women: Council adopts decision about EU’s accession to Istanbul Convention - Consilium (europa.eu). ] 


5. Conclusion
The Istanbul Convention is an international agreement and as such it is subject to the rules on the law of the treaties. It is also an open and potentially universal treaty, in the sense that non-member States of the Council of Europe can become party to it. To date, no non-member States have acceded to the Istanbul Convention, but Israel, Tunisia and Kazakhstan have launched the process for accession to the Istanbul Convention. There is hope that such process would be completed in the near future and serve as an inspiration to other aspiring parties. In addition, there are also discussion about the accession of the European Union to the Convention. At this stage, the European Union has signed the Istanbul Convention and has recently adopted decisions for its conclusion. Overall, we can conclude that the recent developments towards broader accession to the Istanbul Convention by non-member States send a positive signal for the fight against violence against women not only at the European but also at the international level. 
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