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Fair and Equitable Negotiations? African Influence in Creating the I nternational Access
and Benefit-sharing Regime.

Brendan Coolsaet and John Pitseys

In 2010, Parties to the Convention on Biological Diversity (CBD) adopted the Nagoya
Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of Benefits
Arising from their Utilization (‘access and benefit-sharing’, or ABS), an international
agreement aiming to share the benefits arising from the utilization of genetic resoueces, in
“fair and equitable way(art. 1). The adoption of the Nagoya Protasahe result of a long

set of negotiations on the making of an international ABS regime, triggered by a situation of
distributive injustice countries using genetic resources reap most of the benefits, while the
costs related to the conservation and protection of these same resoune@dy carried by
provider countries. Through the establishment of an international ABS regime, benefits and
burdens arising from the use of genetic resources should thus be shared fairly between user
countries and provider countrfes

Such a conception raises two well-documented issues. First, theories of distributive justice are
ill-suited for the study of the underlying conditions that shape the decisions leading to the
distribution of benefits and burdens. These conditions are rooted in the material, social,
cultural and institutional circumstances within which the decision-making process takes
plac€. Second, given that different conceptions of morality and justice coexist in society, the
conditions of a fair agreement tend to be better approached by defining the conditions of a fair
decision-making procedsThe conditions for fair and equitable benefit-sharing thus lie in a
decision-making procedure that is similarly fair and equitable, or, in other words, governed by
the principles oprocedural justice.

However, the current complexity and interdependence of an ever growing number of

multilateral environmental agreements and the unequal distribution of resources and

(bargaining) power among States, generate unequal participation opportunities. In this

context, this article explains how the supposedly most disadvantaged participants manage to
influence the decision-making process and the outcome document, thereby pointing towards
procedural justice.

This paper starts by expounding its theoretical and methodological foundations. It then shortly
introduces the history of negotiations on ABS and the Nagoya Protocol. The research
framework then is applietb the participation of African countries in these negotiations,

showing that they had influence, despite unequal starting points, and identifying possible
sources of this influence. The concluding section draws lessons from the African influence on

! Blais 2002.
2 Young 1990; Schlosberg 2007.
3 Among a large literature, see Cohen 1986, 1987, 1996; Estlund 1997, 2002; Christiano 1996, 2008.

1


http://www.mitpressjournals.org/loi/glep

ABS with regard to international procedural justice and discusses possible measures to ensure
procedural fairness environmental regimes.

Analyzing procedural justice and influence

Procedural justice can be considered to exist “when all parties who will be affected by a
decisionhave had a chance to participate in the decision-making process and to influence the
final outcom&”.

In the context of this paper, two clarification points need to be made with regard to this
definition. First, as we are dealing with interstate procedural jushicéaffected’ parties are

those which are formally associated to the legal sphere of dedisioBtétes).This is not to

deny the increasing role of non-state actors in multilateral negotiations, nor do we consider
interstate procedural justice sufficient to meet intra-state justice claims.

Second, we consider procedural justice to be achieved whemotess is governed by “fair

equality of opportunity”, in line with the Rawlsian principle®. In this paper, procedural justice

does not entail that parties must all exagtal influence, nor that their respective interests
must be taken into account in agualmanner. In other words, this paper does not claim to
determine the winners and losers of the process, but the conditions under which each party
gets a fair chance to influence it. Procedural justice hence does not require a comparative
panorama ofeach party’s influence: being less influential than another party does not
necessarily mean being not influential enough. This article uses the African cduntries
influence in the ABS negotiations as a proxy to analyze the conditions promoting a fair share
of influence. As African countries are counted among the most disadvantaged countries in the
world, one can reasonably expect them to represent a ‘lowest common denominator’ in terms

of participation and influende While the relationship between influence and justice is
complex (and goes way beyond the scope of this article), we argue that if African countries
can influence the process, all other Parties are at least equally capable of doing so as well,
thus pointing towards procedural justice.

Taking the above into account, how do we measure influence? According to Arts and
Verschurenjnfluence is “the achievement of (a part of) an actor's goal in political decision-
making, which is either caused by one's own intervention or by the decision-makers'
al’ticipation”S. This definition offers a double advantage. First, it goes beyond the traditional
interactionist approach of influenciee( actor X influences actor Y). What we are looking for

is whether African countries had influence on the negotiation process and its results, rather
than on the specific behavior of other players. Second, the definition allows taking into

4 Clayton 1998, emphasis added.

> For a broader description and justification of the substitution of the all-affected principle by the subject-to-
the-law principle, see Beckman 2004 and Karlsson 2006.

® Rawls, 1971, p. 47 (revised edition). Fair equality of opportunity require that offices and positions are
distributed on the basis of merit, and that all have reasonable opportunity to acquire the skills on the basis of
which merit is assessed

7 Anand 2004; Gupta 2006.

® Arts and Verschuren 1999.



account the anticipation of influence, which is important as the classical resources for power
(pressure, coercion, threat, ...) are likely to be absent in the case of African participation.
Hence, the presence of an actor can be sufficient to exert influence, as are his thoughts and
ideas. The role of thoughts and idedmks up with Zimmerling’s views on influence,
described as one’s capacity to frame the debate on what is and what ought to be or, in other
words, on normative issugs

Using this definition, this paper mobilizes different methodological frameworks on
participation and influence in order to assemble a new framework. The resources parties
dispose of to participate in the decision-making process are susceptible of causing unbalanced
participation opportunities. Henc8hue’s concept of background justice'! and Fisher and
Green’s'? indicators are used to describe the resources African countries disposed of during
ABS negotiations at the CBD. More particularly, three key indicators are used: (1) the
delegation sizewhich allows mirroring the (un)balance of human resources between the
negotiating parties; (2) the experience of the African delegations, measured by the consistency
of their attendance to ABS meetings since 2001; and (3¢hamcteristics of the political
systemwhich gives an hint of the stability and the level of political inclusion.

While these indicators allow taking stock of the starting position of African countries, they do
not provide information on tlreactual influence. W thus analyze the goal attainment of
African countries, considered by Corell and Betsill as being the most significant fiactor
assessing the level of influence of participants in international environmental negdfiations
The first dimension of goal attainment refers to #fects on the negotiation outcome
reflected by the extent to which African positions and priorities are taken onboard in the final
text To avoid incomplete representation of influence, Corell and Betsill also suggest taking
into account theeffects on the negotiation procesiself: whether or not the actor is
recognized and its arguments are heard by negotiation partners. As one interviewee puts is:
“Our first priority was to have the opportunity to express our views on equal footing with
representatives of developed countités

As our research reveals asymmetries between the starting point of African countries and their
actual influence, we trace the negotiation process to envisage the sources of this influence.
We therefore combin®etzold’s influence measurement framework®, with insights from
contemporary deliberative theory. Betzold distinguishes four possible procedural strategies
through which disadvantaged states manage to successfully exert influence

(1) the normative strategwn important part of the power of disadvantaged states resides
in their ability to establish normative leadership and thus make themselves legitimate
negotiation partnet§
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(2) the liaison strategy, which makes use of the power and expertise offered by third-
parties such as knowledge networks and international non-state actors;(NSAS)

(3) the target-based strategy seeks common interests with (stronger) negotiation partners
in order to enforce one’s priorities;

(4) the process-based strategy reflects the skills with which a party uses the procedural
rules as a leverage for influence and pdwer

These different inputs allowed assembling the framework illustrated by table 1. Following
Arts and Verschures method for data-collection in complex decision-maKindata for this

paper was acquired through a triangulation of 14 semi-structured interviews, primary sources
and secondary literature. This allowed combining perspectives from both African and non-
African delegates (EU delegates, IGO representativ), as well as confronting them with

raw data and third-party analysis.

Table 1 - Research framework

Variables Resour ces for Goal attainment & Sour ces of influence
participation recognition
Indicators ¢ Human resources e Outcome o Normative strategy
¢ Delegation experience | e Process e Liaison strategy
e Characteristics of th¢ e Target-based strategy
political system e Process-based strategy
Source Fisher and GreeR004 Corell and Betsill 2001 Betzold 2010

Africa and the global gover nance of genetic resources

ABS was put on the international agenda with the adoption of the CBD, in 1992, and its third
objective of fair and equitable sharing of the benefits arising from the utilization of genetic
resource¥. However, i was only in 2000 that thad Hoc Open-ended Working Group on

ABS (WGABS) was createtf, which led to the adoption of the Bonn Guidelines, a non-
binding document aimed at assisting Pairitiedeveloping an ABS-regime. The slow pace of
negotiations triggered a call for action at the 2002 World Summit on Sustainable
Development in Johannesburg and an ensuing mandate, in 2004, for the WGABS to negotiate
an international regime implementing the ABS provisions of the CBD. These efforts,
intensified by the end of the years 2000, eventually amounted to the adoption of the Nagoya
Protocof.

' Betzold 2010.

'8 Arts and Verschuren 1999. Unlike the authors, however, we did not rely on ordinal quantification of the
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From the start, African countries have been very active in the ABS discussion. Africa has a lot
at stake when it comes to biodiversity and genetic resources, as the subsistence, both physical
and cultural, of the numerous rural communities on the continent heavily depend upon natural
resources and their associated knowlétigBut the continent is also a major provider of
genetic esources as it hosts an important part of the world’s biodiversity hotspots®®. African
countries were thus prompt protagonists of an international ABS-regime, as testified by the
early adoption, in 2000, of th&frican Model Legislation for the Protection of the Rights of
Local Communities, Farmers and Breeders, and for the Regulation of Access to Biological
Resource’. Despite their central position in the functioning of a future global ABS regime
the participation of African countries has often been overlooked in recent work on global
environmental politics.

An Unfair Participation Process?
Unequal Starting Points...

The amount of delegates present during global environmental negotiations providesais with
first indicator of“practical” procedural equity®, even if the size of the delegation does not by
itself guarantee an effective and efficient participation. Nonetheless, the complexity of the
subjects, the numerous parallel sessions and the large amount of information to analyze
logically favor bigger delegatiof$ In this regard, the analysis of the different delegation
sizes illustrates an important capacity gajgure 1 shows trends in average delegation sizes

by group of countries since the start of the negotiations on ABS in’2(Délegations of
African countries during the WGABS show a steady trend, with half of the African countries
represented only by a single delegate during the WGABS. In comparison, during these same
meetings, the emerging BRICS had, on average, 8.9 delegates for each delegation, while the
EU member states brought 3.8 members per delegation.

While the gap at COP10 decreased, the EU and BRICS still had respectively two and four
times the amount of on-site African delegates. The figures of participation also reveal an
important gap in the consistency of attendance of the national delegations: only 11% of all
African countries were represented during all the sessions of the WGABS (compared to 29%
for the EU and 80% for the BRICS). In the beginning of the ABS negotiations, this also
translated in a lower capacity of African countries to ensure submissions of their positions to
the CBD Secretariat: before 2008 “only a handful of individual statements of African states

had been recorded”?®,

?2 CBD 2010.

% UNEP 2010.

2 Munyi and Jonas 2013.
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Figure 1 - Change in average size of national delegations to WGABS/COP10
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As underscored by African delegates at CGR1is discrepancy affected the delegations
capacity to analyze the negotiation documents in due time and decide whether or not the texts
were acceptable for them, let alone propose alternatives. Moreover, the figures of African
delegates present throughout the ABS meetings mirror the evolution of delegation sizes in
other environmental regim®&s this asymmetry reflects a long-lasting structural problem in

the representation of developing states at th&'UN

The capacity problem of developing countries delegations is further exacerbated by the
characteristics of their political systems. The type of the political system, the openness of the
system and the instability play a key role in the way countries (are able to) organize their
foreign policy’>. Weak levels of democratic development and high political instability not
only tend to undermine a country’s internal reflexive and epistemic resoureesnd thus their
effective capacity to participate in the negotiation proeegsalso weakens their credibility

and legitimacy. When compared on a global scale through democracy indexes,
notwithstanding a few exceptions, African countries are the most unstable countries and have
the weakest level of democratic development in the Worl®metimes described as “quasi

*® Nijar 2011a.

% Schroeder et al. 2012.

* Keohane 1966.

* Milner 1997; Risse-Kappen 1991; Rosenau 1971.

** Based on figures from: Manning the barricades: Who's at risk as deepening economic distress foments social
unrest? London: Economist Intelligence Unit, March 2009; and Democracy index 2010. Democracy in retreat.
London: Economist Intelligence Unit, 2010;.



states”* African countries also have limited capacity to prioeitiaultilateral process in
general®, and the CBD in particular.

... With a Mitigated Effect

Looking only at this background injustice between participants, one could expect African
countries to have had little influence on the ABS negotiations and on content of the final
agreement. Verifying this requires looking at the content of the agreement and at the
negotiation process, as explained above.

Effects on Negotiation Outcom&hree types of demands were highlighted by African
countries in the discussions on ABSThefirst one concerned the legal nature of the future
Protocol. It had to include:

(1) effective compliance mechanisms such as "checkpoints" monitoring the utilization of
genetic resource; and
(2) measures for dispute resolutidhs

Second,African countries advocated for a broad scope for the Protocol, whether it be in
economic terms, in spatial terms or in temporal terms. Africans therefore asked:

(3) to cover both genetic resources and their derivativas overwhelming majority of
substances derived from genetic resources being semi-synthetic products containing
no more genetic materiaj

(4) to cover genetic resources found outside the geographic boundaries of nation States,
for which the sharing of benefits is managed by a global multilateral benefit-sharing
mechanisrif, and idea set on the agenda by African countries in*2010

(5) to include genetic resources which had been accessed before the entry into force of
the Protocdf.

Third, African countries advocated for the recognition of their specific political and economic
status. Given the importance of Indigenous and Local Communities (ILCs) and their

** Jackson 1990.

» Young 1989; Sgrensen 2001.

*® Authors’ interview with delegate from the Democratic Republic of the Congo, May 19, 2011 (Interview 4);
Authors’ interview with Ugandan delegate, June 20, 2011 (Interview 7); Authors’ interview with Comorian
delegate, June 30, 2011 (Interview 8); Authors’ interview with ENB staff member, June 24, 2011 (Interview 9);
Authors’ interview with EU delegate, June 27, 2011 (Interview 10); Authors’ interview with Malagasy delegate,
July 1, 2011 (Interview 11); Authors’ interview with Zambian delegate, June 24, 2011 (Interview 12); Authors’
interview with Nigerien delegate, June 24, 2011 (Interview 13); See also Wallbott, Wolf and Pozarowska 2014
* Authors’ interview with Earth Negotiation Bulletin staff member, June 24, 2011 (Interview 9); Authors’
interview with EU delegate, June 27, 2011 (Interview 10); Ling 2010.

% Authors’ interview with Zambian delegate, June 24, 2011 (Interview 12).

* ten Kate and Laird 1999.

0 Authors’ interview with Earth Negotiation Bulletin staff member, June 24, 2011 (Interview 9); Authors’
interview with Nigerien delegate, June 24, 2011 (Interview 13); Wallbott, Wolf and Pozarowska 2014.

*' Buck and Hamilton 2011.

*? Ling 2010.



knowledge in Africa, they have also called for a genuine recognition of these people and their
traditions by the Protocol (6). Finally, African countries sustained that without additional
financial resources and transfer of technology, it would be impossible for them to set up the
necessary political and legal structures allowing for access to their genetic resources (7).

Comparing African claims with the final text presents a surprisingly mixed picture. While the
Nagoya Protocol is a “Mmasterpiece in creative ambiguity”*® and African claims are often
found in a diluted version of the original claim, it appears that themands found a non-
negligible echo in the final text.

Directly or indirectly, the three types of African demands can be found in theRest, the
Protocol requires Parties to establish a legal, administrative or policy framework for the
exchange of genetic resources and benefits arising from their utilization. Despite the lack of
details concerning such framew&htand the apparent contrast between the rather detailed list
of obligations for provider countries and those for user coufitiee text still obliges user
countries to take measures to ensure that their users have a prior informed consent for access
to genetic resources (if so required by the provider country), as well as a mandatory benefit-
sharing agreement. They must also provide the opportunity to settle legal disputes concerning
the terms of this agement and set up a series of “effectiveé’” checkpoints monitoring the
utilization of genetic resources. Unfortunately, no criteria have been defined to establish
appropriate measures in case of non-compliance.

Secondthe fundamental question of the economic scope has been solved by broadening the
term “utilization of genetic resourcéso cover derivatives and thus include benefit-sharing

for their utilizatior’®. The question of the establishment of a global multilateral benefit-
sharing mechanism, one of the key African demands and opposed by Northern countries, is
addressed by Article 10. The inclusion of this article has played a key role in the adoption of
the Protocol by African countri&s Finally, the Nagoya Protocol does not make any reference

to the temporal scope of the agreement but the relatively broad scope of Article 10 is seen by
some as an opportunity to redress this omission. As it covers the benefits arising from genetic
resources for which it is not possible to grant or obtain prior informed consé&wotuiid
potentially be used to address benefit-sharing for pre-Protocol acc&&sions

As for thethird demand the text of the Protocol also offers a contrasted picture. Numerous
references to ILCs can be found in the text: eight of the twenty-seven points of the preambl
and thirteen of the thirty-six articles recall their role, recognize their rights and/or call for the
respect of their traditional knowledge. It could s said that “the Nagoya Protocol goes
beyond the CBD”* regarding traditional knowledge held by ILCs, a position primarily
defended by the African countries throughout the ABS protess

* Earth Negotiations Bulletin, November 1, 2010.

* Authors’ interview with Belgian delegate, June 21, 2011 (Interview 6).

* De Jonge 2011; Nijar 2011b.

4 Kamau, Fedder and Winter 2010.

¥ Authors’ interview with Nigerien delegate, June 24, 2011 (Interview 13).
*® Buck and Hamilton 2011, p. 57

9 Wallbott, Wolf and Pozarowska 2014

* Ibid.



Finally, beyond the usual recognition of developing countries in general, no specific
recognition of the situation of African countries is made in the Nagoya Protocol.

Effects on Negotiation ProcesAs a delegate of the European Commission acknowledged:
“African countries were very effective in coordinatingithgroup and making strategic
choices™. This growing recognition culminated by the end of the negotiations in Nagoya,
where Namibia, the chair of African Group, joined the EU, Norway and Brazil;faireads

of the chair group convened by the Japanese presidency. While the African presence in this
meeting can be explained by different (probably complementary) interpretations, it does point
to a significant influence on the process. Having the African countries on board represented a
major leverage to get the shaky draft accepted by other developing countries and securing a
positive outcome in Nagoya. According to Nijar, it was the approval by African countries
which triggered a consensus on the Protocol in the final days of the negotfatidnis is

further confirmed by an interviewee, who stated that “the African Group came to be often
solicited on their positioning regarding important issues”>> and was recognized as being
among the most specifically concerned players in the negotidtions

Observations.The above assessments of both the negotiation output and the recognition

require two additional observations. The first one relates to the assessment methodology
itself, as the analyzed outputs must be treated cautiously. The fact that some of the African
objectives are not fully taken into consideration is quite obvious: a consensus-based decision-
making process requires from each actor to concede some steps back from its original
position. Moreover, analyzing the discrepancy between the public objectives proclaimed by

African countries and the actual effects on outcome and process does not give by itself a
precise idea of the level of fairness of the negotiation process.

Moreover, some practical assumptions can be pointed out already. While the African
participation points to a certain level of influence, in terms of fairness the negotiation outcome
is far from satisfying the African objectives. As Jospeh puts it “developing countries are
nowhere near where it wanted to be”*>. This result could easily be explained by stating that
African countries were overwhelmed by the political and technical expertise of more powerful
negotiation actors, such as the EU and Brazil. However, it is unlikely that African countries
would have had any influence at all if the negotiations were only a matter of power and
balance. Various factors can contribute to understand how African countries managed to
influence the content of most of the key objectives of the Protocol.

> Authors’ interview with EU delegate, May 3, 2011 (Interview 1).
52 np:s
Nijar 2011a.
>3 Authors’ interview with Nigerien delegate, June 24, 2011 (Interview 13).
54 .
Ling 2010.
> Jospeh 2010.



Analyzing the Factors of Procedural Justice in the ABS Negotiations. Four Possible
Strategies

Normative Strategy: the Strength of the Civilizing Force of Hypocrisy

Three substantial arguments were used by African countries to reinforce their influence in the
ABS negotiations.First, whenever possible, they put the ethical rationale of the third
objective of the Convention.€. the fair and equitable sharing of benefits) in the limelfght

The sharing of benefits stems frofthe moral duty of developed countriesiot only for
present use, but also for historical use of genetic materidle argument was based on the
'beneficiary pays principle": the fairest way to rectify the unequal distribution of costs and
benefits related to the utilization of genetic resouftgeso assign the moral responsibility to

deal with the problems caused by historic [use] to the agents who have benefited¥tom it
Second in line with the historic position of developing countries at the CBD, African
countries stressed the importance of sovereign control over their resources. ABS had to go
along with an enforcement of sovereignty as well as effective compliance mechanisms.
Failing to do so was portrayed as allowing Northern biotechnology companies to continue
their activities of biopiracy, violating the sovereignty of provider countries. Finally, ttigd
argumentreferred to the environmental and economic vulnerability of African populations, as
well as the vital role biodiversity resources play for the economic and social activity and for
the perpetuation of traditions. This, however, was used with greater parsimony, some
countries being wary that new strict environmental regulation could be used to hinder their
developmerff.

While being of different normative nature, these three arguments managed to replace the
technical and instrumental dimension of the ABS discussion with the following normative
guestion which principles should the ABS negotiations strive?for

In doing so, the normative strategy allowed African countries to exert influence by using
public normative argumentation, despite the reality of the power balance and the existence of
well identified partisan interests. Their normative leadership contributed to create a common
narrative on ABS among the negotiafirs Whether based on morality, fairness and/or
legitimacy, this strategy also allowed promoting a deliberative approach for the ABS
negotiations, thereby avoiding a pure North-South bafdaiffhe utilization of genetic
resources cannot be treated as a mere tradable commodity upon which two actors can bargain,
but involves a greater dimension of justice, morality and legitimacy, so the argument went.

*® Authors’ interview with Zambian delegate, June 24, 2011 (Interview 12); Authors’ interview with Malagasy
delegate, July 1, 2011 (Interview 11).

> Authors’ interview with delegate from the Democratic Republic of the Congo, May 19, 2011 (Interview 4);
See also for example the position of the Group on the temporal scope of the Protocol, as relayed by the Earth
Negotiation Bulletin on Tuesday October 26, 2010

*% Weijers, et al. 2010.

*° Ling 2010.

% Authors’ interview with African UNEP project manager, May 12, 2011 (Interview 3);

® Czarniawska 1997; Wallbott 2014.

6 Mansbridge et al. 2011.
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Through normative argumentation, African countries thus used“d¢halizing force of

hypocrisy”®® to put forward their own self-interested prerogatives.

Liaison Strategy: the Limits of Governance Conceived as Collective Learning

A normative strategy alone is not sufficient for yielding an effective epistemic input in the
negotiation process. The discussion also requires a more informed debate, a better balance of
the available expertise, and a greater transparency of the lobbying dynamics. In this
framework, the quality of epistemic input allows giving a concrete translationinstead,
imposing a political gridlock to the arguments supposedly accepted by all the Parties.

This is the reason why a normative strategy ghir supported by a liaison strat&gyOne

of the main challenges for the African countries was to countervail their deficit in terms of
expertise and negotiation narrative by establishing or integrating networks platforms and
epistemic communitieSnetworks of professionals with recognized expertise and competence

in a particular domain and an authoritative claim to policy-relevant knowledge within that
domain or issuerea”®®. These communities, by encompassing various institutions that set up
and organize the collective discussion, promote the emergé€aasembryonic ‘deliberative
system at the international level. In doing so, they contribute to equalize the expertise of the
actor§®, fuel the argumentation proc&sand favor the collective recognition of inter&&ts
Participating in these networks thus provides with various tools to get a grémppaiitical

debate and build up “deliberative capacity”®.

Two types of networks seem of interest in this context: (1) pre-Nagoya epistemic
communities/networks, such as the ABS Capacity Development Initiative; and (2) the support
by NSAs during the final negotiations in Nagoya.

The Dutch and German-led ABS Initiative was launched in 2005, following a request from
African negotiators during WGABS®& gave birth to the creation of pan-African cooperation
on ABS, which contributed not only to building African knowledge on ABS8ut also
allowed defending a coherent and common African position in the different interndticmnal
covering ABS issudd. Examples of this include the 2006 ABS Vision for AffiGathe
Central Africa Forest Commission (COMIFAC) ABS Strategy, commissioned in"2G0w

the current development of African Union Guidelines for a coordinated implementation of the
Nagoya Protocol.

® Elster 1994, 1995.

* Orsini 2013.

® Haas 1992.

% Christiano 1996; Habermas 1992.

& Mansbridge et al. 2012.

® Mansbridge 2006, 2010.

% Dryzek 2009, see also Cohen and Sabel 1997 proposing a ‘direct deliberative polyarchic’ perspective.
® wallbott 2014.

. Munyi and Jonas 2013.

7% See ABS Initiative, Milestones on http://www.abs-initiative.info/about-us/milestones/
73 Available online (only in French): http://www.abs-
initiative.info/fileadmin/media/About_us/Milestaones/msr-abs-comifac-fr.pdf
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During the final negotiations in Nagoya, the cooperation between African delegations and
NSAs seemed fruitful at first sight. The opinions expressed in the various intervidws wit
African delegates range from “very good relationshi* to “including representatives of civil
society and NGOs in the delegation has always lbestrong point in our countty”. Some
African delegations were indeé&dxamples for the inclusion of NSAs in their delegatidhs
However, behind the scenes, the situation has to be nuanced. When looking at the
composition of the delegations, most of the invited NSAs were national actors not necessarily
related to a bigger and influential international parent organizdtioBesides, several
interviewees were also openly cautious about using NSA-expertise as a strategy. As one
interviewee put it: “under no circumstances would we have made use of resources grovide
by NGOs during the anference”’®. Several interviewees feared that NSAs would use their
resourcesife. their right to speak) to strengthen their own positions, rather than the other way
around®. Finally, several delegates stressed the inconstant nature of NGO support, with only
a few international NGOs still being actively involved in the support of developing countries’
delegations by the end of the negotiatfns

The effect of the liaison strategy is thus double-edged. While the capacity of delegates may
have increased through active engagement with pre-Nagoya epistemic communities, the
support provided by NGOs during the final negotiations may not have been regular and steady
enough to guarantee an effective strengthening of African capacity during theathegsti

This shows that creating epistemic communities, capacity building platforms and/or NGO
networks is not sufficient to equalize the background conditions between the parties.
Although they may reinforce capacity, research has shown that these networks often fail to
fully address the knowledge gaps and diverging priorities between powerful and weaker
actor§™. Transforming these information resources available in civil society networks requires
to dispose of a range of social resources, technical expertise, and logistics that African
delegations did not dispose of individually.

Target and Process-based Strategies: the Effectiveness of Pooled Resources

African Countries considered a third way to optimize their chances to influence the
negotiation process: using the formal equal statute they benefit as a material way to reclaim

" Authors’ interview with Comorian delegate, June 30, 2011 (Interview 8).

7> Authors’ interview with Malagasy delegate, July 1, 2011 (Interview 11).

7 Authors’ interview with EU delegate, May 3, 2011 (Interview 1); Authors’ interview with Comorian delegate,
June 30, 2011 (Interview 8).

”7 Based on the list of registered participants of the Tenth meeting of the Conference of the Parties to the
Convention on Biological Diversity.

’® Authors’ interview with delegate from the Democratic Republic of the Congo, May 19, 2011 (Interview 4).
7 Authors’ interview with EU delegate, May 3, 2011 (Interview 1); Authors’ interview with African UN liaison
officer of the Rio Conventions, 11 May 2011 (Interview 2); Authors’ interview with delegate from the
Democratic Republic of the Congo, May 19, 2011 (Interview 4).

8 Authors’ interview with delegate from the Democratic Republic of the Congo, May 19, 2011 (Interview 4);
Authors’ interview with Belgian delegate, June 21, 2011 (Interview 6); Authors’ interview with Earth
Negotiation Bulletin staff member, June 24, 2011 (Interview 9); Authors’ interview with EU delegate, June 27,
2011 (Interview 10).

8 Karlsson 2002; Gutman 1994.
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power within the negotiations. Theiptiple “one state, one vote” was no longer taken as an
aggregative factor of equality but as a strategic tool to build alliances and acquire leadership
positions.

Having a voice as a Party consequently means this voice can be used both during the
negotiations and within the various regional and economic groups of countries. Organized
within the African Group, the largest regional group in terms of membership, African
countries were pooling resources and information from its numerous members, as well as
within many different regional and interest grotfp#\s such, 40% of the G77, four of the
members of the Like-Minded Mega-Diverse Countries, 70% of the Least Developed
Countries and one emerging BRICS country are African countries. Interviewees testified on
the ambition to delineate a common position and coalition building strategy within the
African Group so as to speak with one voice in the different bodies where its members were
present’. In this context, the target-based strategy functioned as a voice multiplier: the Group
could express itself through its own regional entity and through all the other interest groups its
members were part of, in most of which it represdatmajority. The Group’s proximity with

other developing countries was therefore central to its influence in the ABS negdtfations
The advantages of such a strategy could have been wrecked by the background asymmetries
African delegations had to face individually: dispatching a member to the different interest
groups means, at least partially, losing one member of an already scarce delegation. However,
pooling (human) resources solved this issue: together, African countries were not
characterized by poorly staffed delegations anymore, but by the ©8e® delegates, able

to compete with the biggest regional and interest groups in the room.

This strength, combined with the multiplication of memberships has been used to establish a
very effective linkage strateffy the Group conditioned environmental protection to the right

to development, to the necessity of international equity and to the provision of financial
support. Assuming that user countries were disposed to go to great lengths to ensure easy
access to genetic resources for their biotechnology indfis&ifrican countries insisted on

the fact that“unless a breakthrough on ABS was achieved and was accompanied by
substantive funding-related decisions, there would be no agreement on either the Strategic
Plan[, an overarching framework for action on biodiversity in the entire UN system,] or the
Intergovernmental Science-Policy Platform on Biodiversity and Ecosystem Services
(IPBESY®’.

By linking the topics as an indivisible whole, the Group not only efficiently invoked their
opponents' self-interests, but also used the possibility of a failure of the negotiations as
leverage for power. Setting up an efficient target and process-based strategy has given African
countries the occasion to transform an explicit threat the boycott) into a possible (self-

8 Authors’ interview with Comorian delegate, June 30, 2011 (Interview 8); Authors’ interview with Malagasy
delegate, July 1, 2011 (Interview 11).

 Authors’ interview with Malagasy delegate, July 1, 2011 (Interview 11); Authors’ interview with Nigerien
delegate, June 24, 2011 (Interview 13); Authors’ interview with Zambian delegate, June 24, 2011 (Interview 12).
8 Wallbott, Wolf and Pozarowska 2014.

® Ibid.

¥ Authors’ interview with EU delegate, June 27, 2011 (Interview 10).

8 Earth Negotiations Bulletin, November 1, 2010.
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fulfilling) warning, whose resolution was independent of their owrf{vilh other words, the
success or failure of the negotiation was not relying anymore on their own action but on the
willingness of its negotiation partners to secure a deal in Nagoya. In doing so, the Group
strengthened its credibility and reinforced the normative force of its argufhetitsreby
forcing user countries to close a deal on ABS to which they were mostly relfictant

Finally, it could be argued that the effective use of the target and process-based strategies has
contributed to the inclusion of Namibia the “friends of the chair” group, as discussed

above. This privileged access was an unexpected occasion for the Group to transfer their
demands and priorities from the general public space to this “empowered deliberative space”

of the negotiation proce¥s

What doesthistell usabout procedural justice?

By using the case of participation of the African countries in the negotiations of the Nagoya
Protocol, we have shed light on how the most disadvantaged countries manage to exert
influence during long-lasting multilateral negotiations and have their priorities recognized in
the final text (albeit in a diluted version and without guarantee of effectiveness).

In doing so, our analysis puts in perspective some conysestablished points on
multilateral deliberation and international public governance. First, departing from rational
choices approaches of political decisfrour study stresses the effective force of normative
argumentation and political publicity for the fairness of the process leading to a political
decision. It shows that a public discussion between formally equal parties, when driven by
arguments of public interest, may contribute to valorize the particular interests of the most
disadvantaged parties. This can be explained by the fact that, even when driven by self-
interested objectives, an actor’s position is better accepted if it fits with public reason
argument®. During ABS discussions, African countries defended their proposals by referring
to considerations recognized by others as having normative force. Our study thus contributes
to previous research pointing to the use of normative argumentation in multilateral
environmental negotiations as a strategy to alter the way in which parties define, frame and
understand what is and what ought t8*be

Our paper also puts forward the contrasted role that expertise networks play during the
negotiations. While the inclusion of African countries within epistemic communities has
allowed increasing their expertise and building alliances, the input of these networks should
not be overestimated. If deliberative capacity may be enhanced through governance networks
and collective information platforms, a post-representative network governance process does

% On the nuances between a threat and a warning see Nozick 1969, 453-458; Schelling 1960, 35 and 123.
¥ On the decisive advantage to transform or rephrase a threat as a warning, see Elster 1995.

% Aubertin and Filoche 2011.

ot Dryzek 2009; Orsini and Compagnon 2013.

%2 Goldstein and Keohane 1993; Hasenclever, Mayer, and Rittberger 1997.

* Elster 1994, 1995, 1998.

** For seminal sources see Mansbridge 1992 and Risse 1998. For applications in the field of global
environmental politics see Betzold 2010 and Wallbott 2014.

14



not suppress by itself the background inequalities between the parties. These background
inequalities undermine both the epistemic quality and the formally inclusive nature of the
decision-making process. The ABS negotiations show that the democratic role played by
expertise is inescapably jeopardized if background conditions are not balanced and/or formal
equality of the Parties is not guaranteed.

Beyond these two points, the paper came to spot the primordial role formal equality played in
target and process-based negotiation strategies. On its own, formal equality is inefficient at
tackling the resource inequalities and closing the capacity gap between the parties, even
though it is often brandished as a banbgrthe most disenfranchised ones. However, this
paper shows that formally equal representation may be used both as a voice multiplier and as
effective control leverage in the negotiations. At the CBI9 principle “one country, one

vote” becomes a weapon for entering “empowered” places of deliberation, building alliances,
solidifying warning strategies antbnquering leadership positions, allowing for normative
leadership and discursive capacity built through networking strategies to develop to full
potential. In this respedt, should be noted that the influence of African countries in the ABS
debate would gain full extent only if coupled with similar conditions of participation in other
ABS-relatedfora such as WIPO, the FAO or the WTO: we are wide of the mark.
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