N

CHAPTER FIVE

LLATEST STATE AID ENFORCEMENT
DEVELOPMENTS IN THE DOMESTIC AMBIT

JULES STUYCK AND PIERRE SABBADINT*

1. Introduction

EU State aid law is characterised by the existence of ap exclusive
competence of the European Commission to declare aid measures of the
Member States compatible or incompatible with the Interna] Market
(Article 107 of the Treaty on the Functioning of the European Unigp
(hereinafter the TFEU).!

Hence, enforcement of the State aid rules is primarily a task for the
European Commission (hereinafter the Commission
regard to the Treaty antitrust rules —
(prohibition of restrictive agreements

position), Regulation 1/2003* has decentralised the application of these

provisions. Although the Commission has g right of first refusal to

examine and decide on restrictive practices that adversely affect trade
between Member States, national a

uthorities and national courts can and
shall fully enforce these Atrticles (

unless the Commission has decided to
start a procedure). There ig now even an EU directive on claims for

). By contrast, with
Articles 101 and 102 TFEU
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Jamages for victims of EU or national competition law infringements.’
with regard to the role of national courts it can be said that Ar.ticles
101 and 102 TFEU (the substantive antitrust provisions) are directly
effective (individuals can rely on these provisions in national courts as a
Jaintiff or a defendant), while Article 107 TFEU (incompatibility of State
Jid measures with the Internal Market) is not. That however is not the end
of this story- On the basis of Article 108 (3) TFEU (a procedural
provision), the Court of Justice of the European Union (hereinafter the
CJEU) has defined a rather important role for national courts. Article 108
TFEU has been further implemented by successive procedural regulations,
ihe current version of which is Regulation 2015/1589."

As a matter of principle, it should be remembered that Articles 107-
108 TFEU relate to measures granted by the Member States (and not
conduct by undertakings) in order to avoid a detrimental ‘subsidy race’
among Member States.” It seems therefore logical that the appraisal of the
compatibility of these measures with the Internal Market takes place
exclusively at the EU level, i.e. by an authority that is not involved in the
infringement of the Treaty rules at issue.

This being said, the CJEU recognized quite early on that national
courts have a role to play in the enforcement of the State aid rules. Article

108 (3) TFEU provides for a system of compulsory notification, by the

3 Directive 2014/104/EU on certain rules governing actions for damages under
national law for infringements of the competition law provisions of the Member
States and of the European Union, OJ L 349/1, 05.12.2014.

* Council Regulation (EU) 2015/1589 of 13 July 2015 laying down detailed rules
for the application of Article 108 of the Treaty on the Functioning of the European

Union, OJ L 248/9, 24.09.2015.
* This objective is often recalled by the Co
investigation into Italian state support for a stee

that;
“Steelmakers across the EU are struggling with worldwide overcapacity

and strong imports — the response to this challenge must be to improve the
sector's long-term global competitiveness. Therefore, EU State aid rules
enable Member States to for example support research activities or relieve
energy costs of steel companies, and the Commission tackles international
trade distortions using anti-dumping or anti-subsidy measures. It is also
why EU countries and the Commission have put in place strict safeguards
against State aid to rescue and restructure steel companies in difficulty.
This avoids harmful subsidy races between EU countries and that
uncontrolled State aid in one EU country can unfairly put at risk thousands
of jobs across the EU”, TP/16/115, Brussels, 20 January 2016 (emphasis

added).

mmission. In the framework of an
| producer, the Commission stated
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the Commission, of r'l[?;é state megg @

: i _ y
existing at the ime when Al'thlt‘blS 127&: O;C Colrfuzged IO oy, :g oy
Member State concerned). AS 015 A ion hag p, takr the
fecsion on the compeEOY o L el Vi,
Member State concerned sl.lall SFSPC_H T p ement?u()n of h, &.'e
under the so-called ‘stand-still f)bhgaUOI_ld- H f S;lme obligatiop ¢, . 4d
from granting aid of course exists fpr al e;l should hav‘e beep e .
and was not. At the request of an interested party, a nationa] S &d
establish the existence of aid within the meaning of ‘ArFlcle 107 TrEy gan
well as the fact that it should have been notified, while it wag NOt. T o, ag

to that conclusion the national court can obtain the help of the ¢, Come

.. 1 . Mmiggj,
in the form of an opinion, Of of the CJEU, by making 4 prelmg, 0

reference, under Article 267 TEEU. The court can also verify Whether ¢,
%id is exempted from application pf Articles 107 and 108 TFEy, ng ¢
one of the existing block exemption regulations, e.g. the ‘de minimi(si‘r
exemption for smaller aid amounts OF one of t.he exemptions for giq that
comply with EU policy objectives (such as aid for R&D), see noy the
General Bock Exemption Regulation (hereinafter the GBER).}

Finally, once the Commission has found a State aid measure to be
incompatible with the Internal Market it shall order the Member State
concerned to recover the aid from the beneficiary. if the aid has already
been granted (in violation of the ‘stand-still" obligation of Article 108 (3)
TFEU). Recovery of aid often leads to an action in court by the beneficiary,
raising (substantive) defences, against the Member State in question,

The CJEU has also gradually clanfied the obligations of national
courts to render decisions within the limits of their powers as defined
above. What the EU can expect national courts to do is also limited by the
principle of procedural autonomy.

In this chapter, we will first analyse recent case law of the Court of

Member States, ©

® CJEU 22 March 1977, C-78/76, ECLI:EU:C:1977:52 (Steinike & Weinlig), par.
14; CJEU 11 July 1996, C-39/94, ECLI:EU:C:1996:285 (SFEI), par. 49; CIEU 21
November 1991, C-354/90, ECLI:EU:C:1991:440 (Fédération Nationale du
7Commer’ce .Errérieur des Produits Alimentaires and Others v. France).

Commission Notice on the enforcement of State aid law by national courts, 0JC
85/1, 09.04.2009, par. 89. See also Article 29 of Council Regulation (EU)
%&135/1:'3;91 ofT 13 July 2015 laying down detailed rules for the application of ArliC]ge

of the Trea NG i 9,

24.09.2015, p. oy Ibuncuomig of [he Enropcan Ciaiod 0J L 248

Commission Regulation (EU) No 651/2014 of 17 June 2014 declaring ccra”
categonies of aid compatible with the internal market in application of Articles 107
and 108 of the Treaty, OJ L 187, 26.06.2014.

R -~
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é: Latost State Aid En

. on the consequences for State aid cases of the principle of
Justice | autonomy. In the following sections, we will discuss recent
rocedllf?‘Wi h respect to a couple of other important questions on the role
case 15}“’ al courts in the enforcement of EU State aid law: substantive
of nation under national law against the implementation of recovery
def?gcess the supplementary role of national law in interest calculation
de(cilstll;);l r’ole of national authorities in the enforcement of Commission

Gecisions (practical problems and cooperation with the Commission).

5. Powers and duties of national courts with regard
to the EU State aid rules, in light of the principle
of procedural autonomy

In settled case law, the Court of Justice has recognised the so-called
‘procedural autonomy’ of the Member States.” The procedural autonomy
of the Member States is however subject to the principles of equivalence
and effectiveness.

Recently, in Mono Car Styling," referring to older judgments, the CJEU
wid that “[...] according to settled case law, the principle of effective
judicial protection is a general principle of [Union] law stemming from
the constitutional traditions common o the Member States, which has
been enshrined in Articles 6 and 13 of the ECHR and which has also been
reaffirmed by Article 47 of the Charter of Fundamental Rights of the

European Union [...]"”. The Court added that:

“it has consistently held that, in the absence of [Union] rules governing the
matter, it is for the domestic legal system of each Member State to
designate the courts and tribunals having jurisdiction and to lay down the
detailed procedural rules governing actions for safeguarding rights which
F individuals derive from [Union] law, but the Member States, however, are
responsible for ensuring that those rights are effectively protected in each
case.” Thus, the Court concludes, “whilst it is in principle, for national law
to determine an individual’s standing and legal interest in bringing
proceedings, [Union] law nevertheless requires, in addition to observance
of ‘the principles of equivalence and effectiveness, that the national
legislation does not undermine the right to effective judicial protection”,

9
CIEY 1? September 2002, C-336/00, ECLI:EU:C:2002:509 (Republik Osterreich

ﬁ;’lté ?lartm Huber), par. 61.

47~49EU 16 July 2009, C-12/08, ECLI:EU:C:2009:466 (Mono Car Styling), par.
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The State aid procedural regulation, Re

Bulation 201
contain any procedural rules for national

5/'58()11

Courty, ch . dq
. 8 " N ('e ha , )eq
procedural autonomy has full effect, subject to (he ”mitalt}-m prmcimenot
from the principles of equivalence and ef fectiveness. lOng Stepy, . Of

Koen Lenaerts,'” now president of the CIEU, hyg _ Ming
Although it is for the Member States to establigh d Eut It thig
remedies and procedures, EU law requires them ¢, do s:o -item
ensures respect for the right to effective judicia] Protectiop, ]? Way thyy
made principle is now codified in the second Paragraph o A his ;
TEU pursuant to which Member States shall provide remedieg Iticle |
ensure effective legal protection in the fields covered by Unis(;‘fﬁmen
adds that, in accordance with the principle of sincere g, " lay, e
down in Article 4 (3) TEU, national courts are Trequired, g far Sa iop .laid
to interpret and apply national procedural rules & ey . Ok,
rights of action in a way that achieves that resut. Xercise of

With respect to State aid cases this could, for example, e,
national law could not, as a matter of princi ot
competitor of the beneficiary the opportuni Zainst the ,:
measure. That would deprive that competi ' © aid
and at the same time jeopardise the attai
the State aid rules.

A specific question with regard to
limitation periods. If the limitation period
for recovery of aid or for an action by a ¢
measure is (very) short, this will render the exercise of
measures aimed at giving full effect to the State aid ruleg problematic,
However, in Palmisan;i'® the CJEU ruled that EU law, as it stood, did not

from requiring any action for reparation of the
loss or damage sustained as a result of the belated transposition of the

tt()

the standard therefore seemg to be the principle of equivalence.

Another issue of procedural autonomy, on which the Court had to rulc:
rather recently is that of res judicata. In the Klausner Holz Niedersachser

i : - les
"' Council Regulation (EU) 2015/1589 of 13 July 2015 laying down detailed

. an
for the application of Article 108 of the Treaty on the Functioning of the Europe
Union, OJ L. 248/9, 24.00.201 5

N Lenaerts, Effective Judicial protection in the EU.
CIEU 10J

. . 0.
uly 1997, C-261/95, ECLI:EU:C:1997:351 (Palmisani), par. 3
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the Cotﬂt rendered a judgment on that principle in the context of
Jaw.

The Court ruled that EU .law precludes., in circumstances such as those
qsue in the main Proceedmgg, the application of a rule of national law
ooshrining the principle of res Judlgata from preventing a national court
~hich has held that contracts .fo'rrmng the subject-matter of the dispute
hefore it constitute State aid, W1Fh1n the meaning of Article 107 (1) TFEU,
implemented in breach of the third sentence of Article 108 (3) TFEU, from
jrawing all the consequences from that breach because of a national
judicial decision which has become definitive, which court, without
oxamining whether those contracts constitute State aid, has held that the

contracts remain in force.

uate aid

at

3. Rules and case law of the Court of Justice on the duties
of national courts with regard to State aid

3.1 General Rules

It has already been mentioned in the introduction that the European
Commission has exclusive competence to declare aid compatible or
incompatible with the Internal Market, and that the standstill provision of
Article 108 (3) TFEU is directly effective: national courts can establish
that there is aid that was notifiable and that the granting of the aid without
notifying it, or without awaiting the Commission’s decision on
compatibility with the Internal Market, is unlawful.

In order to facilitate the national courts’ power and duty (if they are
called upon) to establish the existence of State aid, the Commission
recently issued a Notice on the notion of State aid as referred to in Article
107 (1) of the Treaty on the Functioning of the European Union,"
essentially based on the case law of the European Courts.

The role of national courts in State aid matters is also confirmed in
Atticle 29 of Regulation 2015/1589, according to which, for the
application of Article 107 (1) and Article 108 TFEU, the courts of the
Me:mber States may ask the Commission to transmit to them information
I 1ts possession or its opinion on questions concerning the application of

_

14

NieiJeEU 11 November 2015, C-505/14, ECLL:EU:C:2015:742 (Klausner Holz

5 o achsen), par. 45-46.

e (_}mmlssmn Notice on the notion of State aid as referred to in Article 107 (1) of
reaty on the Functioning of the European Union, C/2016/294, OJ C 262,

1907.2016, p. 1-s0.




Chapter Five

les. Furthermore, the Commission may i

Article 29 (2) of the Regulation, where

N amiﬁ'u.v

the
curiae. Pur uant to' | . .
application of Article .107 (1) or Artlcle 108 TFEU s reqmc()herem
Commission, acting on 1ts OWI initiative, may submit writtep Obseres,‘ the
(o the courts of the Member States that are responsible for appl ;}’a fong
i
State aid rules. . . Ng the
However, the Regulation does not 1mpose any Obligation
N the

national courts with regard to the type of measures they shoy]q
the effectiveness of the State aid rules or the detake y

order to guarantee '
the basis thereof.

taken by the Commission on
On this issue, there is case law of the Court and a Commisg;
100 Notice

0f 2009."
In its 2009 Notice, the Commission first reiterates that a nationg]
can identify State aid. If there is State aid, the court can check whetheCourt
stand-still obligation has been respected and if not, take appro I the
measures. Furthermore, where there is a block exemption, the court Cg;late
al. Where the standstill obligation has not beig

info a substantive apprais
respected the national court can take one of the following measures:

CiSi()nS

Preventing the payment of unlawful aid;
Recovery of unlawful aid, regardless of incompatibility;

- Recovery of interests;
Damages for competitors and other third parties
Interim measures against unlawful aid.

As to preventing the payment of unlawful aid, the CJEU stated that
“I..] t.h'e validity of measures giving effect to aid is affected if national
authontlgs act in breach of the last sentence of Article 93 (3) of the Treaty
(nosy‘ Article 108 (3) TFEU). National courts must offer to individuals in a
position to r@ly on such breach the certain prospect that all the necessary
1nferen§gs will be drawn, in accordance with their national law, as regards
the validity of measures giving effect to the aid, the recovery of financial
support granted in disregard of that provision, and possible interim
measures”, ’
unlav/:;ufo atil;e l1;]rmciple that national courts should order full recoVery of
R, gt has not (yet) been declared incompatible with the

arket, the Commission relies on the case law of the CIEU in e

0]

16
Commission Noti '
C 8571 (2000), otice on the Enforcement of State aid law by national Court

e
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1 . . 4 - of: Y e v X .
FF] casc‘-l In this ruling, the Court merely stated that a national court,

0 ol of pequest, should draw the appropriate conclusions from an
‘.scfﬁngcme“t of the last sentence of Atrticle 93 (3) of the Treaty (now
l:rticle 108 3) TFEU), where th.e matter has also been referred to the
| . which has not yet given a final decision as to whether the
gate MEASUrES 90n§tiFUte State aid, and that it is not required to declare
it Jacks jurisdicton Of to stay proceedings until such time as the
Commission has adopted a pos@op on how the measures in question are

ed. The Commission however concedes that the Court

o be categoriz . .
secep'd that there can be exceptional circumstances in which the recovery
of unlawful aid would not be appropriate.

Be that as it may, according to the Commission, the national court’s

obligation 0 protect individual rights under Article 108 (3) remains
unaffected where the Commission has not yet taken a decision, regardless
of whether 2 Commission procedure is pending or not.'® Again, with due
respect, this can only be inferred a contrario from that judgment where the
Court ruled that the last sentence of Article 88 (3) EC (now Article 108 3)
TFEU) is to be interpreted as meaning that the national court is not bound
10 order the recovery of aid implemented contrary to that provision, where
the Commission has adopted a final decision declaring that aid to be
compatible with the common market, within the meaning of Article 87 EC

(now Article 108 TFEU).
Applying Union law, the nation

pay interest in respect of the period of unlaw
A Commission Notice cannot of course derogate from the case law of

the European Courts. In addition, the Notice dates already from 2009. It

seems therefore useful to examine more recent case law.
In Deutsche Lufthansa19 this airline brought an ac
court against alleged State aid (in the form of ‘marketing Supp
reduction of airport fees) granted by Frankfurt Airport to Lufthansa’s
competitor Ryanair. Lufthansa sought an order for the recovery of the
payments made to Ryanair and those corresponding to the reduction in
élrpon‘ f?es which had benefited Ryanair. In the meantime, 'the
| 1(j’mmlssmn had opened a procedure against these measures under Atticle
| 8 TFEU.
The Court of Justice considered i.a.:

al court must order the aid recipient to
fulness.

tion in a German
ort’ and

—

17
C -
g iﬁﬁ 11 July 1996, C-39/94, ECLI:EU:C:1996:285 (SFED. Par 53,
1y o 12 February 2008, C-199/06, ECLI:EU:C:2008:79 (CELF D).
1755 (Luft/um.s‘a), par.

Cl
U 21 November 2013, C-284/12, ECLI:EU:C:2013
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] even if in its {inal decision, the Cf’lﬂl“fﬁ‘“ioﬂ were to “oncluge .
40. [.] eve y aid elements, the preventive aim of the giyq ai c0mrdt
there were nl(’ hed by the TFEU [...] requires ‘lhal", followiny, t OUEI
system esmbdls‘igioﬂ to initiate the formal examination Procedure , (o lht
raised in the e{.‘ﬂ‘m measure and its compatibility with (he interng] . "
{?id ‘Ch?;jrjtl:;rzﬁm; should be deferred until that doubt i resolveq

mpie -
g;:zlxlllissi011’s final decision.

ket,
by the

41. Tt is also important to note that Fhe .applicat'ion of the E
rul'es on State aid is based on an obligation of sincere coope
1onal courts, on the one hand, and the Commlss19n an
e I};augngan Union, on the other, in the context of which e
It)l:;is ucr)fpthe role assigned to it by the Treaty. In the
cooperation, national courts must take all the necetvsar:y me
general or specific, to ensure fulﬁlmept of the .obhgatl'ons under European
Union law and refrain from those which may Jeopardise the attainmeny ,,
the objectives of the Treaty, as follows frqm Article 4.(3) TEU. Therefore,
national courts must, in particular, .refram from Falgng
conflict with a decision of the Commission, even if 1t 1S pri

Uropean Union
ration betweey,
d the COUITS of
ach actg on the
context of that
asures, Whethey

decisions Which
Ovisional,

42. Consequently, where the Commission has injt
examination procedure with regard t'o a measure
implemented, national courts are required to .adopt a
measures with a view to drawing the appropriate con

infringement of the obligation to suspend the imple
measure.

iated the forma]
which i being
Il the necessary
clusions from gy
mentation of that

43. To that end, national courts may decide to suspend the implementation
of the measure in question and order the recovery of paymepts already
made. They may also decide to order provisional measures in o'rder to
safeguard both the interests of the parties concerned and the effectiveness
of the Commission’s decision to initiate the formal examination procedure.

44. Where they entertain doy
constitutes State aid within the
the validity or interpretation
€xamination procedure, nationa

Commission and, in accordance
Article 267 TFEU

bts as to whether the measure at issue
meaning of Article 107 (1) TFEU or as to
of the decision to initiate the formal
I courts may seek clarification from the
with the second and third paragraphs of
» a8 interpreted by the Court, they may or must referda

preliminary ruling (see, to that effect, as I‘ega/roj
Iequests for preliminary rulings on the validity of State aid, Case C-222
Cassa di R

isparmio dj Firenze and Others [2006] ECR 1-289, paragraphs
).

20
The authorg’ emphasig jg added,

; p»»
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his judgment, it appears clearly that even where the Commission
d the procedure, but has not yet taken a decision on whether

. inmmpatible aid, the national court can and shall take measures to
t’hfmukard the rights of the parties. It is in particular clear from the
Saiciage of the judgment that such appropriate measures can entail
lﬂr';%isional megsures, obvipusly including, an orQer to suspend the aid.
whether the nahgnal court is also under an obllgatlon‘to.order recovery of
Jid granted pending the .prgcedure bgfore the Qon_mussmn .(and before a
jecision by the Cqmnnsswn declaring the aid incompatible with the
internal market) is still not totally clear.

It can thus be deduced from this judgment that national courts are
under an obligation to take measures to defer the implementation of an
unlawful State aid measure pending an examination by the Commission,
when this 1s requested by an interested party. Whether these measures
include, already at that stage, as a matter of principle, the full recovery of
the aid, as contended by the Commission, remains debatable.

Furthermore, it is also uncertain whether a national court is under an
on to take measures at the request of a competitor, or another
interested party that acts against the beneficiary of the aid. Obviously, the
court cannot order the recovery by the State if it is not a party in the
rocedure. But can it, at the request of a competitor, order the cessation of
the granting of aid or its use? We will come back to this question.

The Lufthansa judgment has been confirmed by Flughafen Liibeck v.
4ir Berlin.?! The Court added that national courts cannot, in a situation
cuch as that at issue in the main proceedings, (i.e. a competitor claims
against the State) stay the proceedings until the closure of the formal
investigation procedure.

State aid is not always straightforward in the sense that a company
receives a direct advantage from the state or is exempted from paying
taxes or other charges. It is well established that state guarantees can also
constitute aid, With regard to other type of measures which will be
requested from national courts, an example is Residex.?* The Court ruled
that the last sentence of Article 108 (3) TFEU must be interpreted as
meaning that the national courts have jurisdiction to cancel a guarantee in
asituation such as that in the main proceedings, in which unlawful aid was
;Té)elemented by means of a guarantee provided by a public uuthority. in
Whicrh o cover a loan granted by a finance company to an undertaking

would not have been able to secure such financing under normal
—
CIEU 4 April 2014, C-27/13, ECLLI:EU:C:2014:240 (Flughafen Liibeck v. Air

Berlin),

2
(]
EUg December 2011, C-275/10, ECLL:EU:C:2011:814 (Residex).

From tl
has initiate

obligati
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ket conditions. When exercising that jurisdictinn
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pofale al ot 1-egu_lutory ol?ligation. T'his would apply to Article 108
pred” gU which prohibits granting State aid without the approval of the
0 mission. However, the Commercial Court emphasised that the Airline
Cor” not the addressee of this prohibition but that this applies to
tes. In addition, the Court indicates that an action for a cease-
der against a conduct that is completed (and where there is no

d-desist OTGCT &5 =, - :
teration) is inadmissible. Finally, the Court noted that the

an .
of re1

anoef . . . .
g elziaﬂ State had undertaken vis-a-vis the Commission to suspend the

implementation or the Royal Decree, therefore it ruled that there was no

pecessity t0 take a measure.
This case raises several interesting questions.

As a general comment, one could question the fact that the court uses
pational rules regarding cease-and-desist actions to reach the conclusion
ihat this was not the adequate way for the claimant to seek redress. The
court could maybe have reached the opposite conclusion based on the
sbove-mentioned case law of the CJEU, notably in Deutsche Lufthansa,
allowing national courts to take appropriate measures to prevent the
implementation of unlawful State aid and safeguarding the rights of the
arties. However, at the same time, the Brussels commercial court also
inderlined that what the Airline was seeking was actually not possible for
that court to award — at least by means of a cease-and-desist order — and
that, in any event, the Belgian State had already committed itself to
suspend the implementation of the measure. The national court also
considered the fact that the Commission was currently investigating the
measure and this ruling could be interpreted as a way to lean towards
interim measures, which the court did not have to grant, because the
Belgian State had committed itself to suspend further aid.

This case also raises at least two specific further issues.

-F@rst, it triggers the question of the standing of competitors of the
recipients of an aid measure and the fact that, based on this judgment, they
could decide only to lodge an action against the State. At the same time, in
g;? estli)sence of c;ffective r‘em.edies at the pational level to guarantee an
pingin e ﬁ:otect'lon of their r1ght§, competitors may be dlscour.aged from
Comm'g the existence of potential unlawful aid to the attention of the

ission,
o tl?:<é(:)(l)lltlil,n§)'ne‘'could \.Jvonder' what'valge commitments 1}1ade by the St.ate
n the | rlsslpn durlqg an investigation have for a natlonal‘ court 1‘{1[{1\g
Comfnitmggt OPH:ilte action to take in the case of unlawful aid. The
ot be Sllfficima e by the State not to ﬂ_n'ther m}plement 4 measure may
inked tg g ent to.co_mpensate competitors wll{cll could sufffir damage
mere fact that the State had committed to grant its support




( hapter Five

SR— awing thig ¢
in pertod hefore withdrawing MMitmey,,
cena )
wetipanon o : »
estga y whether this judgment i isalatag)
he seen whel

lop in Belgm

d"rin?-‘ A

(‘nmmicsmn iy

It remains 10 _
‘ mng I deve

F i

rq‘ﬂd ’h‘( i& g

rovery and substantive
ding recovery ¢ ST e
ntes regar

"nfn‘
under national law

2,1 Disp

- > interaction between the ap lication, .

Nevelopments n~§ﬂnilﬂ?‘nt=:"( lf:'\:t heavily relate to the (f“lcq!leni.m
State aid m!‘-‘g ‘md'n:\ ':(\d bv the Commission. Indeed, the .\vleml;;
recovery deciuc? ad(“i“in the first place (and/or heneﬁciariew m o
which mn[l‘dl ":C auli(‘ﬂ‘ or areuments based on naﬁOnal law ’(1 ;D L
wmpmi © ﬁ,pd th\:\;&\“-én’. It \;ould certainly jeopardize the ratic.h;g;. 1
m‘m‘m'ﬁ:“ :? tS:ate aid. if the ultimate objective of recovery
:‘::\“;;2:5»& ad couldlrlmt be achieved because of conflicting rules o

~iples under national law.
mn]\lli'ic::x case law of the Court of Justice that, with the eXCeption of
cases in which a recovery decision has been annulled pursgam Article 263
TFELU. the only defence available to a Member State. 1IN Opposing 3,
miningement action by the Commissioq s to argue Fhat 1t was absoluteiy
impossible for it to implement the decision of which it was an addressee =
Such impossibility may be of legal nature, for example, where the
:covery of the aid would run contrary to a principle of European law.

Issues related to recovery are also dealt with by the Court of Justice
where the Commission lodges actions against Member States for failure 1
fulfil their obligations under Article 108 (2) TFEU. In the European
Commission v. France case,™ the Court of Justice had to deal with the
fatlure of the French Republic to take the Mmeasures necessary to recover
the illegal aid awarded to Société Nationale Corse-Méditerrande and the
Compagnie Méridionale de Navigation (SNCM), and 1o Compagnie
mendionale de navigation SA (CMN) in the form of an annudl
' performance of a public service contract for
e operation of ferry services between the port of Marseille and the
Corsican ports. Consicy Ferries, a competitor, lodged a complaint with the

turupcgn Commission which declared the aid incompatible with the
Internal Market and ordered ity recovery,

.

S

-

—

T ———

- CEU gy Seplembey 2014, ¢
T Fiidny ), Par 4%

“CIEU g July

7.527”2’ lt‘('l.l.l‘.‘llii‘i-‘m“'gN} l(-gmm.{\\':u:; }

and the ¢gae law Cited.

2008, Cgy g ) | ‘
15, C.¢ V14, F( l,l:l:l.‘:Jlllﬁ.‘lU‘) (Commisyion v, France).
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[n order 0 avoid recovery, the French Republic raised first the fact that
i TECOVETY of such a sum would‘ inevitably lead to the compulsor
jiquidation of SNCM, a process which would itself give rise to seriou}s,
social unrest gsmkes), which may block the port of Marseille for a lon
eriod and jeopardise the territorial continuity with Corsica amdg
altimatelys seriously affect the economic equilibrium of a whole region ’

As it had consistently held in the past, the European Court of Jus‘tice

uded that regarfling the possible outbreak of social unrest which
might jeopardise public order, where such unrest is threatened, it is for the
Member State to adopt all appropriate measures to guarantee the full scope
and effect of EU law so as to ensure its proper implementation in the
interests of all economic operators, concerned unless it can show that
action on its part would have consequences for public order with which it
could not cope by using the means at its disposal.”” The Court noted that
the French Republic had failed to show such consequences and that, in
fact, the information regarding the recovery order did not give rise to any
particular unrest.

The second argument put forward by the French Republic related to the
practical difficulties which, if SNCM ceased to operate, would require the
conclusion of a new public service delegation contract with an economic
operator other than SNCM, which would not necessarily have the material
resources or manpower to satisfy the demands of public service
delegation. The need to use such a procedure would thus be likely, at least
for a certain period, to interrupt the territorial continuity in question.

Regarding the alleged risk of a break in territorial continuity which
might occur between the cessation of activities of SNCM and the
conclusion of a new public service delegation contract, the Court agreed
with the fact that any cessation of activities of SNCM might certainly be
likely in the short term to result in a certain reduction in ferry services
between Marseille and the Corsican ports. However, the Court did not
consider that the facts put forward by the French Republic would justify
the’conclusion that such a reduction would have consequences 0n a scale

which could be regarded as making it absolutely impossible to implement

the decision at issue.

" :ét the .risk of stating t'he obviqus,

vl ourt is open to cons@er the impact of ar

Unde; 1t applies a very hlgh threshold which
an absolute impossibility defence (o escap

concl

this case underlines again that, while
ecovery decision at national
Member States must meet
e their recovery obligation.

27
CIEU 9 December 1997, C-265/95, ECLLEU:C:1997:595 (Commission V.

France), par. 56 and 57.
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[ementary role of national law: interest calculatj,,,
he supp i '
34T f State aid rules sometimeg Createg

‘orcement O
the enforcemell .
ppoﬂunity for national law to take into accoun o
0

pressure O an. Cot of State aid rules, t:o set aside national Iuleg,
offective enforcemen® + other non-harmonised areas or European |y,
However, a8 _lt 18 . tention of the European Union to intervene op é
where there 1s 00 1 les apply. This is the case, even if, 4

. law, national :
specific aspect of the f a reference under national law ¢,

. w, it leads, by means O% & 2~ ;
gzjlc:égidf;ﬁzooﬂs, to an early application of the compound Interest
c

dard set to the recovery of State aid, even though the decisiop
standar tible with the common market and ordering its

laring that aid incompalibic
f:ccoz\iflgr}% was adopted and notified to the Member State concerned before

that regulation entered into force. |
A .1 delle Entrate™, the Court of Justice dealt with a

In A2A SpA v. Agenzi ’ .
request for a preliminary ruling from the Italian Corte suprema di

cassazione regarding the issue of the calculation of interest relating to the

recovery of incompatible aid. .
A2A benefitted from a three-year exemption from corporation tax

granted by the Italian Republic to joint stock companies with majority
public shareholdings. The Commission considered that such an exemption
constituted State aid incompatible with the Internal Market. In
Commission v. Ttaly,® the Court held that, by failing to adopt, within the
prescribed period, the necessary measures to recover from the recipients
the aid declared by the decision of the Commission to be unlawful and
incompatible with the common market, the Italian Republic had failed to
fulfil its obligations under that decision.

Following that judgment, the Italian Republic adopted a regulatory
flrlin,lzwork‘ regarding actions for recovery of the aid at issue. On that basis,
- i?:éabdelle Entrate sent .to A2A tax assessments so as to recover
with the oxe ni/p:ivc?g of corporation tax that it had not paid in accordance
Gigensineiite SE dgranted by the Italian Republic. In addition, those tax

quired payment, of the sum of 120 million Euro in the form

28
Commiss; i
. Regﬁagsful(aégn (EC) No 794/2004 of 21 April 2004 implementing
) No 659/1999 laying down detailed rules for 'the

application of Article 9
] 3 of R i
5cgulat|on, 0J L2004, 1 140;?%%%428?)21 e former procedu lmplememmg

CIEU 3 Septembe
r 2015, C- ;
delle Entryye), > C-89/14, ECLLBU:C:2015:211 (A24 SpA v. Agentid

0
CIEU 1 June 2006, C-207/05

54, ECLLEU:C:2006:366 (Commission v. Ttaly), P
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f interest calculated on a compoun basis,
| A2A brought an action before (he ¢ or
(h ~alculation of interec ONtr; '
hecause the L.a]CUl.dl.IOI] of Interest on y Compound fygjg wat:dry 0 Bl Jay
atione 1emporis o the decision of the Buropean Comm: NOt applicabe

. .o . an (,Omm S
A2A, since that decision was noifieq o g Toafian 1

Regulation 794/2004 entered into force. The referring court agk
CIEU whether EU l.aw precluded such g nationa] Provision or wix eﬁ th'e
allowed the application of compound interest to ¢he recovery of St:tt er it
even though the recovery decision wag notified before the entry into ; aid,
of Regulation 794/2004. The referring court added that the Comrrﬁssig,rﬁe
practice COI.ISiSte.d at tl}e time in referring to Provisions of natjong] laws
which applied simple interest and allowed the applicati ’
interest to financial obligations only in accordance with the conditions Jaiq
down in the Italian Civil (?ode, conditions which were not satisfied as
regards the recovery of the aid at issue in the main proceedings,

The Court of Justice confirmed that Regulation 794/2004 was not, as
such, applicable ratione temporis; it held that at the time the decision at
issue 1n the case giving rise to that judgment was adopted, neither Union
law, nor the case law of the Court or of the General Court specified
whether the necessary interest on aid to be recovered was to be calculated
on a simple or on a compound basis and it indicated that the Commission’s
practice, set out infer alia in its 1991 letter to the Member States, linked
the question of charging interest to the procedural rules for recovery and
referred, in that regard, to national law.”" Therefore the Court concluded
that it was for national law to determine whether, in this case, the interest
raie must be applied on a simple or on a compound basis.

In addition, reacting to the objection of A2A based on the grounds of
legal certainty, the Court reminded A2A of its settled case law according
o which, whilst the principle of legal certainty precludes a regulation fr(t);n

being applied retroactively, namely to a situation wl}lch arose prior (o 101?
“lty into force of that regulation, and irrespective of Whethefg rSlthe
Applications might produce favourable or unfavourable‘ effec]tsqmm[ion
PEISOon concerned, the same principle requires that any facr??ﬁ@im be
shoulg tormally, in the absence of any express cgntlrar}’tilie vx;hen‘the
“Xamined in the light of the legal rules existing at tho w law is valid
Slluation occurred. However, where for that reason the ne

e ony : Commission
31 Se? - CIEU 11 December 2008, C-295/07, ECLI:EU:C:2008.707( ¢

“CPartement dy [ ojrer), par. 82-84.
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ynlv for the future. it also applies, save for derog
only | .

a1 ot ich came about during the pe
of situations which came a kG ‘g [
(see. to that effect the Bavaria case).

atio
dod ap 10 the fuy
riod of validity, of ¢ “fFer,

3.5 Recovery from the ‘l)eneﬁciary’
Given that State aid is somctir.nes granted to help undcrtak;ngS in diee
and that a rather long pgngd may run betyveen the o €nin 'fﬂculty
investigation by the Commmspn and the effective recovery of aig of .
have arisen regarding the quality of the beneficiary from wh, om 188U,
to be recovered. In addition, the. European Commissiop may n .
position to identify, in its de.mslon., all the undertakings Whict in 4
received unlawful and incompatible aid. Ch hay,
In its 2007 Recovery Notice,>® the Commis
law of the European courts and provided some g

under which the recovery obligation must be e

than the original beneficiary of the unlawful and incompatible aid,

The Commission makes a distinction between asset deals ang share
deals. Regarding asset deals, the Commission considers that there i ,
transfer of the advantage linked to the aid when the sale is concludeq 4 ,
price lower than market value, e.g. with a set up iy
order to circumvent the recovery order.>*

As to the transfer of shares, the Commission takes the view that it doeg
not affect the obligation of the beneficiary to reimburse such ajq. At the
same time, it considers that when it can be established that the buyer of the
shares paid the prevailing market price for the shares of that company, it
cannot be regarded as having benefited from an advantage that could
constitute a State aid.

In Magefesa,” the Court of Justice dealt with a form of successor
liability. The Court recalled that the recovery of incompatible aid aims at
putting an end to the distortion of competition brought about by the
competitive advantage which an undertaking enjoyed in the market as
compared with ijtg competitors. Therefore, it ruled that where the

undertaking whijch received the unlawful aid is insolvent and a nev

§ion SUMmMarizeq
uidance a5 to th

Xtended to com anj

successor COI‘npany

—_—

» . ar. 40,
* CIEU 22 December 2010, C-120/08, ECLI:EU:C:2010:798 (Bavaria), pa
;131 and the case 13w cite

. . att n Of
, Notice from e Commission — Towards an effective lmplcmem‘f?,llo ane
.Commlss'mn decisiong ordering  Member States to recover unlaw
a4 romPaible State aid, 0 ¢ 9755 | 1.2007, p. 4-17.
Ibid, par. 33,

CIBU 24 January 2013, C529109, BeL1EULC01 3:31 (Magefesa )

_ L
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ppany has been created to continue the activities of (he insolvent
« I.rlaking» such 2 newly created company may, jf retaing thyt
unde tage, be required to repay the aid in question,
adval; : gcz)urt indicated that this may be the c
1T11]1at company continues genuinely to deri
b se of the receipt of that aid, especially w
o dertaking in liquidation without paying the market price in return or
o it is established that the effect of that company’s Creation is
where vention of the obligation to Tepay the aid. The Coyrt further
Clrc;] I‘I;ed that the obligation to repay appli
GXPI?; price is not sufficient to cance] oy
;?r?}ied to receipt of_the unlawfgl aid. |
This case constitutes a rerrpnder that the enfprcement pf State aid rules,
is also the case for the antitrust rules, sometimes requires the corporate
3;1 to be pierced in order to offset the grant of an undue advantage to an
undertaking.

ase where it ig established
V€ a competitjye advantage
here it acquires the assets of

es where the payment of a
t the competitive advantage

4. Conclusion

In this chapter, it has been shown that notwi‘thstand@ng the Cpmnugilllort;; S
ive power to declare State aid compatible or 1ncompat1ble with the
it ket, national courts play an increasingly 1mportant role in
lﬂtémi}l Mtﬁr ;il State aid rules. The procedural regulation on Sta}e aid
ng::rf::tgdcai with the role of national courts. This remains a question of
Case\&l’?l\:ﬁ defining the powers and duties of national courts in $1s I{ilzli tt)l;i
Court of Justice has reiterated the‘ procedural a}ltonor:);n ?jfequeivalence.
States, subject however to the principles of f:ff(?ctlveI{lesationa1 o
Many questions remain on the exact dutlgs }?allntake o
Court of Justice has stressed that nati'ongl courts s i\t B et besn
their power to avoid that unlawful alfi .(l.e. ch ai tec{ At il
reviewed by the Commission, while it is not exemp
' stop r
- l?f?ilsexgxllidt.hat courts should take provisiona! mealfurslset(é ;ﬁz&t:ﬁlgi
implementation of unlawful aid pending pro?eeqéngsrec)‘,overy hetare flig
o o EREAU bl n‘?jti([)na{)ecﬁltllg()lginziible with the Internal
Commission has found the aid to
Market? -
A question that has arisen in recent case f]:?ivti)rlsw i
National coyry can take at the request of a comF S, The
ta Competitive disadvantage by the unlawlu

at measures the
aims to be put
answer 1s not
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obvious. By contrast, another question that has indeeq bee
clearly is that of successor liability in cases of recovery,
Finally, it seems that at a more substantive leve] the Court of
remains strict on the possibility of defences under nationg) lawo» Ustice
social unrest that may be expected in the case of recoye or (Such a4
difficulties with the recovery process). Practicy)
It can be predicted that in coming years the Court of Jyg;
to deal with new questions on the role of national ¢
enforcement of the State aid rules. State aid law came to fy])
many years after antitrust law. In antitrust law there is now
private enforcement. Will there be one for State aid in the fut

n Settleq Quite

Ce wil] have
ourts in e
development
ure?
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