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On Some Presuppositions of Judgments of Legal Validity

____________________________________

     PHILIPPE  GÉRARD

Abstract. The judicial interpretation of law is guided by a preconception which attributes ideal properties to law in general. One can wonder whether such assumptions also play a part beyond the field of legal interpretation.  Recent court decisions concerning the application of norms which belong to soft law reveal that such a preconception also plays a part in the judgments which recognize the legal validity of those norms.  
       I. Legal Interpretation and the Preconception of Law

In the interpretation of statutory law, the courts have recourse to various directives or arguments which serve to guide and to justify, as reasons for decision, their interpretative choices. So the idea that a legal text formulated in general terms should be given an extensive meaning or the directive according to which, among a range of different possible meanings, one should prefer the meaning which does not give rise to inconsistencies between norms are just two examples of those directives.

            Several classifications of those directives have been elaborated by legal theory. According to J. Wróblewski ( 1992, 91-93 ), a first group of directives ( ˝first level directives˝ ) refer to three semantically relevant contexts – linguistic, systemic, and functional - in order to clarify the meaning of legal provisions. Thus the first example of directive to which I have refered belongs to the directives of linguistic interpretation. These directives concern the semantic features of the legal language in which the interpreted provision is formulated. The directives of systemic interpretation determine the meaning of rules according to the context of the legal system they belong to. Finally, the directives of functional interpretation determine the meaning of rules by taking into account the purposes and functions of law within its socio-political, cultural and economical context. 

   A comparative analysis of the arguments used by higher courts in nine countries (Argentina, Federal Republic of Germany, Finland, France, Italy, Poland, Sweden, United Kingdom, United States of America ) has revealed that these arguments largely correspond with those first level directives (MacCormick and Summers 1991, 512-515 ).

             In their decisions the courts make sometimes use of a second type of directives ( ˝second level directives˝ ) which determine the use of the first level directives. These second level directives may include directives of procedure and directives of preference. The second example of directive that I have mentioned belongs to directives of preference which determine the choice between conflicting meanings ascribed to the interpreted legal text according to the first level directives. Even when such directives of preference do not exist, the courts frequently use similar arguments in order to solve the possible conflicts of meanings. 

            Some directives of procedure can be identified within the courts’ practice. They provide guidance about the order in which the first level directives should be applied (MacCormick and Summers 1991, 527-532 ). In general, this order gives priority to the linguistic interpretation over the systemic and the functional ones.

            This typology can be supplemented by preliminary directives which concern the starting point of interpretation, i. e. the admission of a doubt concerning the meaning of the legal provisions which have to be applied by the judges. Thus the directive according to which a clear provision should not be interpreted unless one has reasons to doubt that its plain meaning expresses the intention of the law-maker exemplifies this type of preliminary directives.

            Many directives of interpretation have a content which reveals that the judicial interpretation of law is also guided, at a deeper level,  by a preconception or precomprehension of law in general. While determining the limits of the possible interpretative choices made by the judges, this preconception also serves to justify those choices ( Hoy 1992, 183; Glass, 2002, 141 ). This preconception provides the fundamental criteria which determine the acceptability of the judicial decisions in the field of legal interpretation.

   As ˝a meaning unity understood in advance˝ ( Aarnio 1987, 68 ), this preconception includes assumptions or convictions according to which law in general or the rational legislator who personifies it are presumed to possess some ideal properties ( Nowak 1969, 80-81; Bobbio 1971a, 243-245; Ziembinski 1978, 175-187; Summers and Taruffo 1991, 471 ). The first level directives of  systemic interpretation for instance – which invite judges to interpret the legal texts so that the coherence between legal norms be preserved – presuppose that  law in general is consistent or that the legislator does not create incoherent norms (MacCormick and Summers 1991, 535 ). Similarly the preliminary directive according to which a clear 

provision should not be interpreted unless its application would lead to unjust or to socially undesirable consequences presupposes the axiological rationality of the legislator. Such assumptions express shared understandings and beliefs ( Dallmayr 1992, 300-302; Glass, 2002, 133-134) about law in general. They form a context of anticipations and function as guides for the interpretation of legal texts. So the ascription of those ideal properties to law or to the rational legislator forms the horizon of understanding of the judicial interpretation of law. 

            In this perspective, one can wonder whether such convictions about the rationality of law also play a role beyond the sphere of interpretation. This question which will be dealt with in the following pages can be illustrated by some decisions concerning the validity of norms which seem to be relevant to the application of law.

II. The Application of  Soft Law

Among the secondary rules which are included in modern legal systems, the rules of recognition play a decisive role in the justification of the validity of legal norms. These rules provide the criteria in the light of which a norm can be considered as a valid legal norm which should be applied by the legal officials. The idea of  ˝ rule of recognition ˝ has been put forward by Herbert Hart in order to explain this form of reflexivity which is characteristic of  the legal systems.

   Many of these criteria  concern the process by which the norm in question has been elaborated. These criteria refer to qualified authorities, specific procedures, and prescribed forms in order to determine whether a norm can be considered as a valid legal norm. From this point of view, the rules of recognition appear to be closely connected with the rules of change which empowers specific bodies to create new rules. The rules of recognition can also refer to other ˝sources˝  of law such as customary practices or judicial decisions ( Hart 1994, 95). 

   Beyond the origin of norms, the rules of recognition can also include other criteria of identification such as directives concerning the content of norms (Hart 1994, 250 ) and directives of interpretation ( Bobbio 1971b, 114-115; Greenawalt 2009, 36-37; Pino 2012, 196 ).

   Objections can be raised against some aspects of Hart’s conception. Thus the idea that the rule of recognition is a single master rule which takes the form of a judicial customary rule based on its acceptance and application by the courts in their law-identifying and law-applying operations ( Hart 1994, 256 ) can be disputed. In fact contemporary legal systems usually include numerous rules of recognition which can take different forms such as enacted legal rules and judicial practices. Yet, duly amended, the idea of rule of recognition, or at least of criteria of recognition, remains a useful tool in order to analyze the ways by which the legal systems draw the line between legal and nonlegal norms.

             Nevertheless, the courts sometimes take into account norms which do not  seem to correspond to the criteria determined by the rules of recognition. Thus the reference by the judge to norms such as ˝legal principles˝ has been put forward by Ronald Dworkin in order to claim that all legal norms cannot be distinguished by criteria that are set out in secondary rules such as the rules of recognition (Dworkin 1978, 39-43 ). However, in statutory law systems, these principles are usually inferred from various statutory rules. From this point of view, the legal principles retain at least an indirect relationship with the rules of recognition which serve to identify the rules belonging to the system. Nevertheless, one must recognize that the discovery of these principles by the courts also depends on factors which go beyond the rules of recognition. This discovery  presupposes a judgment of legitimacy according to which these principles reflect fundamental values which condition the legitimacy of law. And, at least in some circumstances, the content of the legal principles reflect value judgments adopted by the judge.  Thus even if  the judicial recognition of legal principles does not justify the rejection of the concept of rule of recognition, these principles reveal the limits of this concept in relation to the diversity of legal norms.

            Legal principles are not the only type of norms which reveal these limits. The courts sometimes take into account norms which do not seem to be obligatory because they have not been elaborated according to the pedigree requirements set up by the existing rules of recognition ( Gérard 2012, 35 – 39 ). Although they do not appear in the prescribed legal form, these norms can have some legal efficacy. As such they can be considered as a variety of soft law, i.e. nonlegal soft law ( Chinkin 1989, 851; Hachez 2012, 541-560), which can acquire some legal force.

            This phenomenon can be illustrated by court decisions in the fields of international law and European law. Although the International Court of Justice has claimed, in its judgment in the Ahmadou Sadio Diallo case,  that the ˝General Comments˝ published by the Human Rights Committee are not obligatory, the Court has made use of these comments in order to interpret some provisions of the 1966 International Covenant on Civil and Political Rights.
 In the same vein, the Court of Justice of the European Union has decided that in principle the European Commission has to follow the ˝Guidelines˝  that it has bound itself to use in assessing the fines to be imposed on companies which have infringed competition rules.
 Although these norms may not be regarded as rules of law which should always be applied, they may nevertheless produce some legal effects.

III. The Validity of Soft Law

Such decisions illustrate the distinction between the validity and the content of legal norms. As regards their content, legal norms can impose obligations on their addressees or confer rights to them. They also can express recommendations or define objectives. Whereas the content of norms is variable, their validity can be conceived of as a single property corresponding to their legal efficacy. This efficacy concerns the pragmatic dimension of legal norms i. e. their ambition to provide their addressees with models of judgment which ought to be applied in order to determine the legal consequences of acts or situations. From this point of view, a norm which is considered as legally valid can have the effects it claims to have (Raz 2009, 149), in the sense that such a norm has to be taken into consideration in order to determine the legal consequences of acts or situations which fall into its field of application. Usually, that a given norm possesses the features required by the rules of recognition is the main justification of its validity.

   When the application of nonlegal soft law is at stake, the validity or the legal efficacy of these norms is uncertain because they do not appear in the prescribed legal form.

   In the above-mentioned decisions, the courts make use of two types of arguments in order to justify this legal efficacy. 

   On the one hand, they recall that these norms of soft law are connected with existing legal norms which correspond to the membership criteria of the system or with  norms which are inferred from these legal norms. Thus the existence as well as the role of the Human Rights Committee have been determined by several provisions of the International Covenant on Civil and Political Rights. And that the European Commission should comply with the guidelines it has set up results from legal principles such as equal treatment or the protection of legitimate expectations. 

   Thus the courts strive to demonstrate that the validity of these norms of soft law can be derived from their relationship with existing legal norms which belong to the system. This first line of argument  provides a systemic justification of validity. In doing so, the courts tend to reaffirm the formal autonomy of legal systems.

   However, on the other hand, the courts also make use of arguments which refer to other conditions of  validity. Thus the International Court of Justice affirms that it should take into account the General Comments adopted by the Human Rights Committee because these comments satisfy the requirements of clarity and consistency of international law, as well as the ideal of legal security to which both the individuals and the States are entitled. The European Court of Justice observes that the Guidelines ensure legal certainty on the part of the undertakings.

   This second line of argument provides a different type of justification of validity i. e. an axiological justification based on values such as clarity and consistency of law as well as security and certainty for the norms’ addressees. The reasoning by which the courts justify the validity of these norms of soft law confirms that the justifications of legal validity can be based on axiological considerations as well as on systemic ones.

            Five observations can be proposed about the judicial decisions that I have       analyzed so far.

            These decisions concern exceptional situations which raise the question of whether norms which do not obviously proceed from the recognized sources of legal norms should be applied by the courts. In these situations the existing rules of recognition no longer provide a clear answer to the question of whether those norms can be considered as valid legal norms. In other terms, judges are confronted with  situations of uncertainty because the secondary rules of the legal system do not completely determine the validity conditions of those norms of soft law. So when the existing criteria of validity seem to be insufficient, it seems  that the fundamental questions of what the law is, which purposes it pursues as a social practice ( Dworkin 1986, 58-59 ) and what properties it should have in order to realize these purposes reappear in the foreground. Judges have recourse to some conception of law which concerns those questions and  helps them to solve the problem of validity.  

             Confronted with the limits of the rules of recognition which give the legal system its self-referential nature, judges are driven to mobilize a normative conception of law which is more fundamental than all rules. This conception includes assumptions and convictions according to which law should present some ideal properties such as clarity and consistency or should realize values such as security and certainty. These assumptions are similar to the convictions which form the precomprehension of law  which guides, as the horizon of understanding, the judicial interpretation of legal rules. Thus the hermeneutical point of view, which emphasizes the part that such a normative conception of law plays in legal interpretation (Glass, 2002, 146-147 ), is also relevant as regards the analysis of validity judgments which concern norms of soft law.

             It also appears that in these exceptional situations, the axiological criteria cease to play – as they usually do in statutory law systems – a secondary part in the justification of validity (Wróblewski 1992, 76 ). Since the systemic criteria do not provide a definite answer to the question of validity, judges have recourse to complementary criteria expressing fundamental values. In the decisions which I have here analyzed, some of these values – such as security and certainty – concern the moral justification of validity based on the moral correctness of the content of legal norms ( Alexy 2002, 87 ). Although they are more of instrumental nature insofar as they express conditions of law’s efficiency, other properties such as clarity and consistency are not deprived of moral implications. All those values and properties are connected with the moral and political ideal of the Rule of Law. They correspond to the requirements of predictability, publicity and systemic coherence of legal norms which are part of this ideal ( Waldron 2008-2009, 6-7 ).

   Other examples of reference to nonbinding norms confirm the importance of the axiological criteria of validity. When the European Court of Human Rights for instance uses non-binding norms for the purpose of determining the scope of the rights guaranteed by the European Convention on Human Rights, the Court justifies such references by stressing that they reflect the existence of a consensus among the European States on common values and that they show that there is common ground in modern societies in this area.
 Thus the axiological criteria of validity are not restricted to the ideal of the Rule of Law.

             The decisions that I have commented upon illustrate how the rules of recognition can be adapted or transformed by the courts. This transformation tends to endow specific norms of non-legal soft law with some legal efficacy. Through this transformation, these norms are now considered as valid legal norms although they had been defined by non-binding instruments initially. Yet they remain soft. Their legal efficacy or validity does not imply that these norms should be regarded as norms which ought to be applied in all circumstances. While the International Court of Justice claims that it is not obliged to model its own interpretation of the Covenant on that of the Committee, the Court of Justice of the European Union considers that the Guidelines may not be regarded as rules which the administration is always bound to observe. The administration may depart from those rules in individual cases provided it gives reasons which are compatible with the principle of equal treatment. So unlike legal valid norms which are to be applied whenever their conditions of application are fulfilled, those norms of soft law only enjoy a conditional validity: they are to be applied only in the absence of overriding reasons.  

               Finally, by adapting the rules of recognition, the courts reinforce the legal system’s autonomy which results from these fundamental rules which specify the criteria of legal validity. Nevertheless, this autonomy remains incomplete since the determination of the criteria of validity is influenced by axiological considerations which correspond to an ideal conception of law.

IV. The Two Faces of Law

The limits of the systemic criteria of validity confirm the ambiguity or the double aspect of the concept of law ( Raz 1981, 444 ). As an instrument of social regulation, modern law takes the form of systems of norms which find their origin in some authorised social sources. The main test determining for every particular norm whether it belongs to a legal system turns on whether or not it can be traced to one of those sources. From this point of view, law appears as a social institution which takes the form of  systems of norms which define their own limits by reference to specific sources.
   Yet it is a social institution with a normative aspect. Law remains based on a normative and teleological perspective which determines its ideal functions and properties. In this perspective, the function of law is to establish a legitimate social order with the help of adequate norms. As regards the application of law, this normative aspect comes to the fore in two situations.When judges have to solve problems of interpretation in order to identify the applicable norms, the directives or arguments they use often reflect a normative preconception which attributes some ideal properties to law. Beyond the sphere of interpretation, such a preconception can also play a part when judges have to determine the validity of norms which do not obviously correspond  to the membership criteria of the legal system. 

            Those situations in which the meaning or the validity of rules appear to be uncertain reveal that the normative dimension of law cannot be separated from the institutional one. It is this normative and teleological perspective which reappears in the judicial discourse when the scope or the validity of norms raise substantial difficulties.
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