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The objective of the present article is to highlight the obscured links between
the multilevel and multifaceted legal concept of cultural diversity and its
political uses. It intends to provide a clear appraisal of the concepts of cultural
diversity within the legal framework in which cultural policies are immersed. It
seeks to focus on the uses of cultural diversity as a legal concept that reflect
intense disagreements on cultural policies, that helps legitimatize very different
and variable political ideas and that emerges from very different backgrounds.
After identifying the exact legal scope of the notion, the article analyses the
narratives and discourses that lead to the consolidation and use of cultural
diversity as a multilevel legal notion.

Keywords: cultural diversity; law on cultural policy; cultural policies;
constitutional law; law and policy

1. Introduction

The concept of ‘cultural diversity’ is multifaceted and multilevel, almost as com-
plex as the concept of culture itself. Invoked in different contexts, its scope and
function remain extremely difficult to define, especially from a legal point of view.
At the descriptive level, cultural diversity refers to the existence of a multiplicity of
cultures and thereby to a ‘given of the human condition’ and to the very ‘stuff of
anthropology’, in the same vein as biodiversity refers to the variety of living forms
through to ecosystems. As Isar (2006) said, cultural diversity then emerges as a
‘normative meta narrative’ under the influence of multicultural theories of justice as
well as of communitarian ones, that see cultural diversity as the basis for a needed
diversity of mankind or as a policy that use cultural difference as a tool in national
or transnational framework. In this latter sense, it refers to the objective of an
interaction between cultures (Labouz 2005).

Since its metamorphosis into a normative narrative, the concept of cultural
diversity spread to numerous spheres of public action among which that of cultural
policies’. It became a concept of particular legal importance for public action in
cultural matters. Nowadays, in the cultural policy context, legal instruments,
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relaying political discourses, refer ceaselessly to this notion, often with enthusiasm
and fervour that hide a great indeterminacy.

The scope of this legal notion as well as its exact function in the context of cul-
tural policies remains largely unclear. Because of the polysemy of the concept, cul-
tural diversity, in the context of cultural policies, has been qualified as the ‘new
rhetoric conformism’, a fashionable concept, the success of which can be explained
by its dynamic and positive nature compared with the old ‘exception culturelle’
(Regourd 2008). But cultural diversity can simultaneously be understood as a threat
to the ‘classic’ models of cultural policies that have been built in several countries
upon the idea of a homogenous nation.

The objective of the present research is to highlight the obscured links between
the legal concept of cultural diversity and its political and ethical uses. It intends to
provide an appraisal of the concept of cultural diversity in the context of the legal
framework in which cultural policies are immersed. This contribution is therefore
not an exhaustive review of the vast literature on cultural diversity. It seeks to focus
rather on the interactions between the legal notion of cultural diversity and political
and legal discourses, thereby allowing us to go beyond the allegorical and mostly
intuitive understandings of cultural diversity. The impressive and ever-expanding
corpus of academic contributions on this topic demonstrates the necessity to clarify
the concept of cultural diversity by developing a specific perspective in a precise
context.

The context of this article is that of cultural policies developed by states in
order to regulate, protect, promote or support domestic cultural life. Cultural policy
‘involves public strategies and activities that promote the production, dissemination,
marketing and consumption of the arts, heritage and other creative forms’ (Schuster
2003, Mulcahy 2006) and are about creating ‘the institutional supports that channel
both aesthetic creativity and collective ways of life – a bridge between the two reg-
isters’ (Miller and Yudice 2002). The perspective developed herein is the study of
legal norms in their political context: the legal inquiry opens itself to other disci-
plines following the ‘point de vue modérément ouvert’ (‘moderately open point-of-
view’) method described by Dumont and Bailleux (2010). This research focuses on
the uses of cultural diversity as a legal concept that helps legitimatise very different
and variable political ideas (Corten 1998) by analysing the narratives and dis-
courses that lead to the consolidation and uses of cultural diversity as a legal
notion.

Delving an inquiry into this concept of cultural diversity requires recalling,
firstly, the many dimensions of the concept of culture on which cultural diversity is
grounded. The first part of this article is thereby devoted to framing the multilevel
and multifaceted legal concept of cultural diversity on the basis of a hermeneutic
exploration of the concept of culture. The second part will define the various legal
concepts of cultural diversity and identify which political positions those concepts
reflect and legitimise. It will thereby frame the new functions of cultural policies
that legal concepts of cultural diversity are reflecting and, to some extent,
legitimatising.

2. The multifaceted legal receptions of the concepts of cultural diversity

The extraordinary semantic richness of the word ‘culture’ (Cuche 2001) implies the
impossibility of a univocal definition (Pallard 1997). In order to allow for a legal

274 C. Romainville



analysis of this notion, it is necessary distinguishing four different conceptual levels
through which culture can be understood at, on the basis of philosophical inquiries
on this question notably the one of de Stexhe and Thomas’s (1998).

At the initial and broadest conceptual level, culture is what distinguishes
humanity from nature. Culture is in that sense a synonym of ‘Humanity’. At the
second level, culture refers to the human condition in a given society. This account
corresponds to an ‘anthropological’ perspective on culture. It refers thereby to ways
of life, to cultural identities and to a holistic understanding of culture. It encom-
passes all at once such subjects as traditional housing, legal systems, collective
identities, patterns of behaviour and all subsystem of the society (economic, sym-
bolic and political) into a supposedly coherent system. There are various under-
standings of this conception of culture. One of them draws attention to cultural
integrity. It implies that ‘culture’ does not differentiate between practices and is
seen as a rather static and integrated set of practices. Following Stevenson (2003),
this particular interpretation sees cultures as ‘billiard balls’ and downplays ‘the
ways in which the meanings and symbols of culture are produced through complex
processes of translation, negotiation and enunciation’, as well as by conflicts
between several visions of the world. At the third level, culture refers to a system
which, within a given society, is somehow working on the meanings of human and
social experiences as Dworkin (1985), Castoriadis (1996) or Habermas understood
it (1995). It is doing so by differentiating and qualifying practices, by designating
them as good, beautiful, wrong, ugly. This understanding of culture highlights the
idea that culture is what enables individuals to exercise real freedom by giving
them tools to shape their conception of the good life, to create, to express them,
and to exercise their imagination. In this account, culture refers to education, reli-
gion, research, traditions, arts and cultural heritage as the creating of a system, fol-
lowing Habermas’ (1987) meaning and interpretations. Finally, at the fourth and
most concrete level, culture refers to the whole set of cultural expressions, prac-
tices, traditions and artistic works that expresses and exemplifies the work on
meaning, carried out by culture in the third sense. The work on meaning, in the
abstract, can only be developed on the basis of an entire set of cultural artworks,
expressions and heritage. Indeed, any particular work cannot be considered as a
disembodied exercise or as something springing into existence out of nothing: it is
done on the basis of a material set of traditions and works that allows individual to
think critically and express themselves (Habermas 1986, Ost 1997, de Stexhe and
Thomas 1998).

Defining cultural diversity on the basis of this multilevel understanding of cul-
ture helps to identify the different concepts of cultural diversity analytically. Cul-
tural diversity can refer, firstly, to a general statement of facts: the multiplicity of
humanity. At the second level, when cultural diversity is understood from an
anthropological viewpoint, it then refers to the variety of societies. This understand-
ing of cultural diversity developed itself on the basis of an ‘imagined community’
often created at the nation-State level to fight against the perceived threats of glob-
alisation or American hegemony (Robins 2006). Cultural diversity can also develop
itself as a means for groups wishing to preserve their ‘cultural structures’ to resist
the pressures of an allegedly coherent and uniform majoritarian ‘imagined commu-
nity’. That is to say that cultural diversity can also refer, at the second level, to the
variety within societies. This approach highlights the multiplicity of identities and
the multiple and versatile ways by which identities are (re)shaped. This latter
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understanding of cultural diversity emphasises its relationship with the concept of
unity inherent to the former understanding of cultural diversity. It is then closely
connected with communitarian philosophers such as Taylor (1994) who popularised
the notion. At the third level, cultural diversity relates to the pluralism of intellec-
tual and creative operations aiming at working on the sense of human and social
experiences. It then refers to the variety and multiplicity of those ‘cultural struc-
tures’ that help to shape people’s conceptions of good life and people’s comprehen-
sion of the sense of social and human experiences. This understanding of ‘cultural
diversity’ is promoted by multiculturalist philosophers such as Kymlicka (1995) or
by philosophers such as Dworkin (1985) or Tullly (1995). The fourth, and final,
meaning of cultural diversity is linked to the great variety and heterogeneity of cul-
tural expressions of the cultural diversity understood in the second and third level.
It relates to the variety of cultural goods and services, to the multiple expressions
of cultural heritage, to the richness of various artworks and heritages.

These accounts of cultural diversity, based on a philosophical inquiry into the
concept of cultural diversity, help to identify the relationships between the different
levels of the concept. The different significations of the notion of cultural diversity
can be arranged in four circles that fit together by inclusion. But they also fit
together because they objectify more general meanings (which exemplify ‘unity’)
within particular ones (which then typify ‘diversity’). These circles have thereby all
the potential to conflict with other circles (unity vs. diversity). As Von Bogdandy,
relying on the works of Jellinek’s and Hegel’s puts it: ‘conceptually, diversity
depends on unity’ and thereby ‘the concern for cultural diversity develops in oppo-
sition to a social unity’ (Von Bogdandy 2008). Moreover, understanding cultural
diversity on the basis of this multilevel conceptual framework helps to understand
that all circles share important normative dimensions, despite their differences in
terms of the balance struck between the democratic need for plural cultural struc-
tures, on the one hand, and the issue of identity, on the other hand.

Turning now to the legal question, this one can be formulated as the following:
how culture and cultural diversity can fit into a legal analysis? Indeed, the specific
regulating function of the legal system implies that law represents the world in a
certain way through, as Kant said, operations not just of perception (Kant 1962),
but also of construction, unification and simplification. In that perspective, the legal
concepts of cultural diversity will to some extent reflect the specific function of the
legal system (Cornu 2005a). Does that mean that the legal concept of cultural
diversity must be a stable, univocal, precise and specific concept? Under the classi-
cal liberal theory of law, the answer is yes: the rule of law requires legal concepts
to be precise in order to secure individuals liberties. This idea is recalled by Von
Bogdandy (2008) ‘[f]rom a conceptual point of view, a juridical conceptualization
that embraces opposing interests is problematic, since legal rationality requires that
opposing poles be conceptualized by different notions’. This classical answer has
however been widely discussed. Critical legal scholars allow legal concepts to have
different meanings and different interpretations, reflecting the struggle of powers
that underlie them. In that view, simple and univocal legal conceptualisation of
complex realities would be suspicious as it would just reflect the dominant points
of view. Sunstein (1995) even defends the idea that, in diverse societies, constitu-
tional law relies for a large part on ‘incompletely theorized agreements’ which are
to some degree workable at one legal level, be it constitutional, legal or operational.
Our intuition is that in increasing diverse societies, the notion of cultural diversity
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is flexible and is working as an ‘incompletely theorized agreements’ precisely for
the reason that it reflects divergences about culture, cultural policies and their rela-
tionships with markets, societies and States. It must however be noted that the legal
notions often opposed to cultural diversity, as the ‘internal market’ of European
Union (EU) law, the ‘sovereignty of States’ or the ‘free trade rules’ of the WTO
order are also constitutionally ‘incompletely theorized agreements’ – the single dif-
ference being that those agreements are more anchored into the actual legal system
and fit better into actual western legal cultures.

3. Cultural diversity and cultural policies

The general and legal concepts of cultural diversity are complex – even potentially
contradictory – and refer to distinct dimensions of the notion of culture.

Here, an explanation is provided for the different political ideas and positions
that the multilevel legal concept of cultural diversity support and reflect. Does cul-
tural diversity, legally defined, operate as a new function of cultural policies that
fundamentally reshapes said policies? Or is it solely a narrative that offers a protec-
tionist defence of national cultural policies? How does it articulate the relationships
between the numerous levels of cultural policy governance? These questions must
be answered by focusing, in turn, on the international level (1) and, more specifi-
cally, on the European one (2), which exemplifies the paradoxes of the international
concept of cultural diversity within a given political area. The second section
shows, on the one hand, within the European integration process, how the indeter-
minacy of the concept of cultural diversity is used in order to conciliate diverging
positions but without giving a strong basis to develop a well-defined cultural pol-
icy, and, on the other hand, how, at the Council of Europe level, the flexibility of
the concept of cultural diversity has led to major normative evolutions whose
impact on cultural policies remains however uncertain.

3.1. At the international level

Cultural diversity, in international law, refers to two different legal concepts –
again, potentially contradictory – that have been established for and reflect different
views on cultural policies. They both remain the main narrative of the law on inter-
national cultural policies.

3.1.1. The UNESCO Declaration and Convention on cultural diversity

The first international legal concept of cultural diversity aims at questioning neolib-
eral views on culture. It finds its roots in the non-binding 2001 Declaration on Cul-
tural Diversity, which states, in Article 1, that the diversity of culture ‘is embodied
in the uniqueness and plurality of the identities of the groups and societies making
up humankind’. This Declaration values cultural diversity ‘[a]s a source of
exchange, innovation and creativity’ which is ‘as necessary for humankind as biodi-
versity is for nature’. In that perspective, the Declaration qualified cultural diversity
as a ‘common heritage of humanity’. The 2005 UNESCO Convention on the pro-
tection and promotion of cultural diversity was the first time the concept of cultural
diversity received legal consecration in a binding instrument of international law.
This Convention expresses a consensus between states on the content of the legal
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notion of cultural diversity, however ambiguous it is. Article 4 (1) of the Conven-
tion defines broadly cultural diversity as referring ‘to the manifold ways in which
the cultures of groups and societies find expression. These expressions are passed
on within and among groups and societies’. The same provision also specifies that
cultural diversity ‘is made manifest not only through the varied ways in which the
cultural heritage of humanity is expressed, augmented and transmitted through the
variety of cultural expressions, but also through diverse modes of artistic creation,
production, dissemination, distribution and enjoyment, whatever the means and
technologies used’. A thorough analysis of this Convention being outside the scope
of this contribution, though the instrument has been widely analysed elsewhere
(Cornu 2005b, Beat Graber 2006, 2008, Hahn 2006, Craufurd-Smith 2007, Burri-
Nenova 2008, Schneider and van den Bossche 2008), we will limit ourselves here
to identifying the concept of cultural diversity and the function of this concept in
the context of international cultural policies.

UNESCO’s intention in the drafting of this multilateral treaty was to establish
‘cultural diversity’ as ‘a principle of organization of the international community of
states’ (Von Bogdandy 2008). The Convention aimed at countering the perceived
globalisation and homogenisation of cultural sectors led by the US (Our Creative
Diversity, 1998) and the liberalisation promoted by certain international organiza-
tions, described elsewhere (Mayer-Robitaille 2004a, 2004b, 2008, Craufurd-Smith
2007), by carving out cultural goods and services from free trade rules (UNESCO
Declaration 2001). The 2005 Convention moves slightly away from the broad,
anthropological and quasi-philosophical concepts deployed in the 2001 Declaration,
recalled above. The 2005 Convention establishes a set of state obligations and rights
related to cultural diversity understood in the terms of the fourth level, in the analyti-
cal framework discussed above. However, it obscures its definition of cultural diver-
sity through multiple and somewhat cryptical references to notions such as cultural
identity, ways of life (Regourd 2006) and the ‘cultural content’ of cultural expres-
sions. Despite these grey areas, it can be said on the basis of Article 4 that the Con-
vention focuses on the multiplicity of ‘cultural expressions’ and thereby, on the
creation of individuals and of groups. Its major contribution to the international law
on culture is the recognition of the dual and ambivalent nature of all forms of cultural
expression (Beat Graber 2006) – not only limited to audio-visual creations – and the
related recognition of the sovereign right of contracting parties to conduct cultural
policies that protect and promote cultural diversity (Burri-Nenova 2008).

Beyond these positive contributions, the normative content of the Convention
remains largely problematic. The 2005 Convention largely missed its target as the
elements needed to counterbalance the WTO agreements on the legal stage are
lacking. First, with the exception of clauses relating to developing countries and
provisions establishing special enabling clauses, the Convention lacks binding obli-
gations. It mainly recognises cultural sovereignty and the right of states to pursue
cultural policies. However, it must be underline that this right is no impediment for
states to take the sovereign decision to liberalise all cultural sectors but does not
impose obligations. Moreover, the Convention does not recognise cultural rights
linked to cultural expressions and lack of other substantive elements (that were
included in the Declaration), such as specific rights for indigenous peoples, journal-
ists, media, artists or individuals (Burri-Nenova 2008). There are also strong institu-
tional weaknesses in the Convention including the absence of an actual control
body and the inexistence of links with other crucial actors in the field of cultural
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policies, such as WTO Panels. Finally, the impact of the UNESCO Convention in
the legal sphere, especially regarding WTO rules or IP regimes that have strong
impacts on cultural questions, is questionable.

The legal concept of cultural diversity articulated in the 2005 Convention, as
depicted above, renews a somewhat classical function of international law: that of
questioning neoliberal views on culture by insisting on the fundamental ambiva-
lence of cultural goods and services (Mayer-Robitaille 2008). One may wonder
about the value added by the UNESCO Convention, from a legal point of view
(Craufurd-Smith 2007) to the existing legal tools protecting culture. International
law has been, for decades, an important place for questioning the neoliberal
perspectives on culture through the ideas of cultural sovereignty, cultural equality,
self-determination in cultural fields and cultural human rights (Carmody 1999,
Craufurd-Smith 2007). This resurgence of a conception of international law as chal-
lenging neoliberal views of culture might have appeared especially topical given
the declining influence of UNESCO on cultural questions, weakened, as it was, by
the ‘neoliberal tide sweeping international organizations’ (Miller and Yudice 2002).
The result of this decline in influence has been that other institutions and regimes,
such as the WTO, have been dealing with cultural questions from their point of
view – often an eminently economic one – establishing free trade as the principle
and confining cultural considerations in a default position. For many national and
supranational actors, a new equilibrium seemed necessary. This was accomplished
through the adoption of a legally binding concept of cultural diversity, meant to
(re)create and enlarge the ‘shelf space’ allotted to the protection and promotion of
cultural goods and services (Carmody 2007).

The UNESCO Convention is thereby mainly about a ‘crystallization of the politi-
cal efforts in the context of counterbalancing the effects of economic globalization’
(Burri-Nenova 2008). It, thereby, obviously reflects a strong political disagreement
about the pair ‘Trade and Culture’ and about cultural policies, as a book from Smiers
has shown (2003). This disagreement explains that, according to Burri-Nenova
(2008) ‘what made the adoption of the UNESCO Convention possible also emptied
it of some of its valuable content’. This political disagreement found its previous
legal expression in the idea of ‘exception culturelle’, inserted within the WTO Agree-
ments under the form of a temporary protection established on a voluntary basis,
reassessed every five years. Because this legal expression was considered as too neg-
ative, defensive and anti-American States reconfigure this negative notion into a
positive and appealing one through a genuine ‘régime shopping’. Indeed, civil soci-
ety and academic networks were, as we have already seen it, willing to extract and to
move the issues from the WTO to UNESCO in order to reframe the relationship
between culture and trade. As a result, the international legal landscape on trade and
culture appears now highly fragmented with an extremely complex form of conflict-
ing rules and overlapping legal regimes. But as Burri-Nenova has shown (2008) ‘it is
not only the regulatory framework that is profoundly fragmented but also the policy
discussions’. However, the relevance of this fragmented policy discussion becomes
increasingly questionable seeing the tremendous changes having occurred in the
technological environment. Those changes have a strong and very complex impact
on the mechanisms of creation, production and dissemination of cultural products as
well as on their social impact and their role in the cultural distinction (Peterson 1992,
2005, Lahire 2004, 2008, Bennett et al. 2008) and on the appraisal of why culture is
– or is not – diverse and how cultural diversity should be protected and promoted.

International Journal of Cultural Policy 279



3.1.2. Cultural diversity, equality rights, cultural rights and groups’ rights

On the other hand, the second notion of cultural diversity in international law refers
to ‘the existence of international law parameters for national diversity management’
and ‘governance’. It opens the question of minority protection to everyone and to
the ‘new minorities’ (Von Bogdandy 2008). Indeed, it refers not only to the question
of ethnic minorities, to the ‘communal diversity’ in the sense of Parekh (2002), and
thereby to groups where there are ‘several self-conscious and more or less well orga-
nized communities entertaining and living by their own different systems of beliefs
and practices’, but it also, at some point, raises the distinct questions of the ‘perspec-
tival diversity’ which refers to ideologies dissenting from the mainstream (such as
feminists) and of the ‘subcultural diversity’ which refers to the variety of groups
which present their own cultural practices, ways of life and values, but who, at the
same time, continue to share most of the values of the dominant society.

Cultural diversity in this second sense is translated into international law in
three distinctive sets of human rights norms that refer to the idea of cultural diver-
sity in different ways.

The first set deals with the protection of the right to equality enshrined in
Article 26 of the International Covenant on Civil and Political Rights and also in
the Conventions on the Elimination of all Forms of Discriminations against Women
(1979), in the Convention on the Elimination of all Forms of Racial Discrimina-
tions (1965) and in the relevant ILO Conventions. Those Conventions do not rec-
ognise a right to equality before the law that would limit itself to the prohibition of
arbitrary enforcement of laws. The right to equality also encompasses the right to
equality by law (the creation by the law of a substantive equality) which has led to
the prohibition of discrimination on certain grounds. In some circumstances, it also
requires states to adopt positive measures to promote substantive equality, notably
affirmative actions. Those four facets of the right to equality do not only require
that ‘equals should be treated equally’, but also that ‘unequal should be treated
unequally’: the right to equality includes the right to be different. Cultural diversity
is both ignored in the equality principle – equality must be guaranteed without any
discrimination based on cultural differences – and protected. Indeed, when the igno-
rance of cultural differences leads to exclusion, the right to equality requires rea-
sonable adjustments to protect cultural diversity (Ringelheim 2011).

The second set of norms relates to universal cultural rights such as the right to
participate to cultural life recognised in Article 15 (1)(a) of the International Cove-
nant on Economic, Social and Cultural Rights. The latter right secures, according
to the Committee on Economic Social and Cultural Rights, the right for everyone
to freely participate in cultural life and implies negative and positive obligations for
the states to respect, protect and fulfil an equal access, participation and contribu-
tion of everyone in the diversity of the cultural lives (General Comment No. 21,
2009). Cultural diversity forms thereby the precondition and the object of universal
cultural rights. Individuals have not only the right to access and participate in the
cultural life of their community, but also of other communities’.

The third set of norms relates to cultural rights recognised for the member of spe-
cific groups or for those groups. It includes indigenous peoples’ rights (UN Declaration
on Indigenous Rights, 2007) communities’ rights, protection of intangible cultural heri-
tage of certain groups, land rights, universal instruments protecting minorities (Article
27 of the International Covenant on Civil and Political Rights, Declaration on the
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Rights of Persons Belonging to National or Ethnic, Religious and Linguistic
Minorities, 1992) and of migrant’s communities (International Convention on the Pro-
tection of the Rights of All Migrant Workers and Members of Their Families, 1990). It
also refers to the legal obligations derived from and to the rights of children belonging
to certain minorities (Convention on the Rights of the Child, 1989). Within this last
set, cultural diversity is designed as a reality to be protected in the case of specific
groups. According to Ringelheim (2006, 2008), states have been unwilling, at the
international level, to promote this understanding of cultural diversity and, as a result,
international law has largely overshadowed the protection of ‘cultural groups’ because
of the ‘strong resistance of States to the recognition of groups rights’.

If we take this second broad and multilevel international understanding of cultural
diversity in the specific context of cultural policies, cultural diversity can be understood
as a concept that aims at protecting and promoting the cultural lives of certain individu-
als, certain member of creative milieux and certain groups within states. Cultural diver-
sity then requires the respect, the protection and the promotion of the diversity of
cultural lives, notably in the context of cultural policies. This second understanding of
cultural diversity relates to the idea that states should ‘manage diversities’ in their cul-
tural policies. In this perspective, they should not only take into account the ‘old’
minority cultural specificities but also the preoccupations of all (Von Bogdandy 2008)
and the specificities of new, ethnic and immigrant groups (Wolfrum 1993). This
requirement implies a reorientation of the law and of cultural policies which are cur-
rently focusing on cultural products and their exploitation (Schlesinger and Waelde
2012) towards a deeper understanding of the diversity of the actors of the diverse crea-
tive milieu. This requirement implies also necessarily a reorientation of some cultural
policies: ‘[i]nsofar as it applies to the question of identity (both internal and external),
[cultural diversity], it comes back to one of the most fundamental elements of cultural
policies: their relationship to national identity’ (Bonet and Négrier 2011).

This second understanding of cultural diversity in international law, highly
linked with the theoretical propositions of legal pluralism (Griffiths 2002), is often
said to have the potential to confront the first account of cultural diversity. Von
Bogdandy (2008), for instance, argues that, beyond their common linkage with the
question of identity, the second understanding limits the nature of the action of
national states in the field of culture by establishing negative and positive obliga-
tions for states to respect, protect and promote group identities, whereas the first
understanding of cultural diversity reinforces the action of national states (to protect
and promote national identity). The latter is indeed said to be authorising states to
shape a common cultural identity, a sense of political belonging and allegiance to
the national community, an ‘imagined community’ of the nation which was and is
still considered as necessary to achieve the individual citizen’s sense of belonging
and the creation of an identity in common (Mokre 2006) and of a political sphere.

Beyond what appears to be an irreconcilable antagonism, we think that a con-
junctive analysis of the two concepts of cultural diversity in international law
remains possible. Those two concepts can be articulated if the content and direction
of public action on culture is reoriented towards a more open definition of national
identities. This is namely accomplished by setting a dynamic democratic gover-
nance of cultural diversity within cultural policies. Only in that perspective can cul-
tural diversity become a genuine legal concept and a customary norm able to be
mobilised in all international ‘regimes’. Instead of entailing a weakening of
national cultural policies, cultural diversity – in the sense of multiplicity of
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cultural lives – actually appears as ‘the driving force behind a reconstitution of this
notion of cultural identity, reoriented toward plurality’ that implies, ‘for each of the
different levels of public policy (from local to regional and central levels), a thor-
ough reflection on the meaning of their cultural policies’ (Bonet and Négrier 2011).

3.2. At the European level

This conjunctive analysis of cultural diversity is particularly crucial in the European
context which has been referred to as a ‘laboratory of cultural diversity’ (Baer 2005).

3.2.1. The Council of Europe expanding protection of cultural diversity’s
expressions

Within the Council of Europe framework, the conjunctive analysis has been inter-
estingly elaborated through the adoption of a set of instruments protecting human
rights, minority rights and lastly, cultural heritage.

The 1950 European Convention on Fundamental Rights and Freedoms protects
explicitly some facets of cultural diversity through the recognition of religious free-
dom, and, indirectly, through the recognition of the freedoms of assembly, expres-
sion and of association which allow individuals to express or contest their identities
and to gather to promote cultural expressions. Moreover, the case law of the
European Court has evolved on the question of cultural diversity from the Belgian
Linguistic Case (where the Court qualified linguistic homogeneity as a legitimate
objective) to the Stankov case (where the Court expressly valued cultural diversity
and pluralism). As Ringelheim illuminated it (2006), this evolution was made pos-
sible through the recognition of an obligation to respect and take into account reli-
gious, linguistic and traditional specificities. The recognition of such an obligation
is based not only on the above set of freedoms, but also on the idea that the respect
and protection of cultural specificities can be necessary to guarantee the effectivity
of a right (the Court made it clear in the case Cyprus v. Turkey). The recognition of
this obligation is also deduced, as Ringelheim highlights it (2006), from the idea
that the desire of individuals to express their cultural identity has to be considered
as inherently linked with the object of the right protected: the desire of an individ-
ual to have a traditional lifestyle has been considered as covered by Article 8 of
the Convention relating to the protection of private and family life. Finally, this
obligation to respect and take into account cultural diversity has been deduced from
the equality principle enshrined in Article 14 of the Convention and in Protocol 12.
Indeed, the equality principle, since the Thlimmenos’ case, requires states, in some
circumstances, to treat differently individuals placed in different situations, in order
to guarantee them the effective exercise of their rights. In comparison, the European
Social Charter does not provide a comprehensive incorporation of cultural rights
and of cultural diversity. The Charter focuses on social and economic rights and
contains no cultural rights (Donders 2003), exception being made of a right to par-
ticipate in cultural life recognised for the elderly, the disabled people and the peo-
ple living in poverty. Beyond this peculiar recognition of the right to participate in
cultural life, the non-discrimination paragraph of the Preamble is the only provision
that takes cultural considerations expressly into account.

Focusing on cultural diversity in the case of national minorities, the Council of
Europe’s Framework Convention for the Protection of National Minorities firmly
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engages states towards a full respect and protection of cultural diversity through a
set of provisions protecting language, cultural expressions, religion and other cul-
tural specificities of national minorities. Article 5 requires states ‘to promote the
conditions necessary for persons belonging to national minorities to maintain and
develop their culture, and to preserve the essential elements of their identity,
namely their religion, language, traditions and cultural heritage’ and prohibits
assimilation policies. The Explanatory report interestingly stresses that Article 5
‘does not preclude the Parties from taking measures in pursuance of their general
integration policy. It thus acknowledges the importance of social cohesion and
reflects the desire expressed in the preamble that cultural diversity be a source and
a factor, not of division, but of enrichment to each society within the European
Council’ framework’.

Lastly, some sensitivity to cultural diversity is implicitly present in the Conven-
tions devoted to cultural heritage protection adopted within the Council of Europe’s
framework. Concern for cultural diversity is even explicitly expressed in the 2005
Framework Convention on the Value of Cultural Heritage for Society (Faro Con-
vention), which tries to link cultural diversity, cultural heritage and sustainable
development. However, this link isn’t translated into precise obligations for states
nor into concrete guidelines that states should respect when developing cultural her-
itage policies. This Framework Convention doesn’t thereby constitute a strong basis
to develop cultural heritage policies that take cultural diversity seriously.

To conclude, this section reveals that if the Council of Europe’s protection of
cultural diversity is expanding in general human rights instruments (exception being
made for the Social Charter) and in minority human rights instruments, cultural
diversity, in the texts devoted to cultural policies, remains not clearly articulated
with those policies. In those texts, cultural diversity is reduced to a vague motto
that does not help to define cultural policies oriented towards the plurality and the
diversity of culture.

3.2.2. The European Union’s ambiguous relationship with cultural diversity

At the EU level, the theme of diversity locates itself at the heart of the European
motto ‘United in diversity’. Cultural diversity is also the legal and political corner-
stone of the cultural policies of the EU: those cultural policies are, indeed, mainly
devoted to the preservation of cultural diversity or the interaction between diverse
cultures. What European law seemed to offer to the concept of cultural diversity at
the beginning was an ‘integrationist function’: the diversity of cultures was seen as
the heart of the cultural identity of Europe and, according to Psychogiopoulou
(2008), as a ‘tentative answer to basic legitimacy’. Cultural diversity is still regarded
as the only possible basis for a European unity in cultural matters. The EU constitu-
tional framework is thereby said to allow for ‘political unity without cultural unity’
(Von Bogdandy 2008). The idea is to ‘mak[e] the most of all aspects of this diver-
sity, thereby turning European culture into a culture of cultures by creating the most
fertile environment possible’ (Resolution of the European Parliament of 17 February
1989 on a fresh boost for community action in the cultural sector, 1989).

Although UNESCO has formally defined cultural diversity, European
institutions have refused to give definition of the concept or of the concept of cul-
ture. Moreover, as Barbato (2008) demonstrated, European institutions are more
interested by the economic and social dimensions of culture than by the ‘cultural’
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ones. And, as the same author has argued, the concept of ‘culture’ and of ‘cultural
diversity are “functional” in European law: “[l]”existence d’un aspect culturel est
mis en avant lorsque [le droit communautaire] est amené à traiter d’un objet qui,
d’après ces auteurs, relève de ce domaine’ (Barbato 2008). For this reason, cultural
diversity appears to be, in European law, a considerably flexible concept, including
not only cultural goods and services, but also linguistic and religious diversities.

EU Law mobilises diverse legal instruments to respect and promote cultural
diversity. Various ‘Cultural diversity’ clauses can be identified in European primary
law. They can be arranged in two sets.

The first relates to political integration. As Barbato (2008) showed, the cultural
competence of the EU is ordered on the respect of cultural diversity, while its
objective is the promotion of cultural diversity. Article 167(4) of the Treaty on the
Functioning of the European Union (TFEU), indeed, states that ‘the Union shall
take cultural aspects into account in its action under other provisions of the Trea-
ties, in particular in order to respect and to promote the diversity of its cultures’.
Moreover, moving to the configuration of the European political integration, cul-
tural diversity obviously appears as one of the fundamental values of the Union
that is translated in a very specific legal nature of the European integration. Article
3 of the TFEU establishes ‘the respect of its rich cultural and linguistic diversity’
and ‘the safeguard and enhancement of Europe’s cultural heritage’ as values of the
EU (before the economic union). According the European Charter on Fundamental
Rights, ‘the Union shall respect cultural, religious and linguistic diversity’. This
clause confirms the status of cultural diversity as an important value and its link
with fundamental rights and minorities’ rights. The concept of cultural diversity, in
EU law, thereby also refers to the ‘principles of governance of cultural diversity’ in
the sense of protection of new and old minorities’ rights (Dacyl and Westin 2000).

The constitution of cultural diversity as a fundamental value of EU law has
been widely discussed. A legal controversy relates to the legal qualification of the
concept. If cultural diversity is a value of the EU, as Arts et al. discussed it (2003),
this does not imply that it is a principle of EU law (Von Bogdandy 2008). On the
contrary, Barbato (2008) qualifies cultural diversity as a fundamental principle of
EU law and as a leading idea of the European project. A second controversy con-
cerns the fact that the EU does not appear as a univocal actor, on the legal stage,
of the respect and promotion of the cultural diversity existing either between Mem-
ber States or within them (Barbato 2008). Despite the various legal instruments
adopted, the European governance of cultural diversity is qualified by Kiwan and
Hanna Meinhof (2006) as ‘superficial’, paralleling the aforementioned conclusions
reached about international public law on the second understanding of cultural
diversity. The various normative initiatives to promote cultural diversity compre-
hend not only the diplomatic efforts to encourage the adoption of the 2005
UNESCO Convention on cultural diversity, but also the ratification by the EU of
the Convention and the qualification by the European Agenda for Culture in a
Globalizing World of culture as a vital element in the EU’s international relations
(European Commission, Communication on a European Agenda for Culture in a
Globalizing World, above, 2–3, 7 and 10). However, neither does the recognition
of cultural diversity as a value suggest, at the political internal level, that the shift
towards a European multicultural model is complete (Piciocchi 2003) but only that,
a new ‘European common core is emerging: cultural diversity as cultural pluralism’
(Palermo 2003).
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These controversies are nurtured by the second set of cultural diversity clauses
and by the ambiguous function played by cultural diversity within the Common
Market rules and the economic integration. Within this framework, the promotion
of cultural diversity is mainly pursued on the basis of the strict application of free
movement and free competition principles to the cultural sector. Contrariwise, Euro-
pean law contains limits to the application to those principles to cultural sectors
aiming at respecting cultural diversity by preserving the cultural policies of the
Member States. For instance, Article 87 of the Treaty admits state aids that promote
culture and heritage conservation as long as such aid does not affect the economic
integration and the common market. It reflects the idea that respect for cultural
diversity can, to some extent, be a limit to the economic integration.

Following de Witte (2001), the ‘value of cultural diversity is relevant in two
ways: it may help to define the limits of negative integration, and it may help to
shape the content of positive integration measures’. Cultural diversity can justify
certain limits to the negative integration as the respect for cultural diversity might
call for restrictions to trade or state aids. Promotion of cultural diversity is also an
objective that has to be taken into account in all market policies and harmonisation
activities (Barbato 2008), but that is understood in very different ways. Here, again,
we find a tension between different uses of the notion of cultural diversity.

In any case, through the recognition of cultural diversity and the implementation
of subsidiarity in cultural fields, European law does indeed protect cultural plural-
ism but not distinctiveness as de Witte said (2001). According to Jean-Christophe
Barbato, ‘la diversité culturelle nationale et régionale ne doit pas être entendue
uniquement en tant que substance mais aussi, en tant que contenant’ (Barbato
2008): respect must be ensured to diversity between and within the Member States
(Psychogiopoulou 2009). Again, cultural diversity appears as a conjunctive notion,
reflecting partial agreements on the relationships between European law, cultural
lives, cultural identities and markets and articulating notions like integration and
heterogeneity, notably in the case of cultural policies.

4. Conclusion

Throughout this article, we revealed that the legal concept of cultural diversity
remains largely unclear because of the tensions existing between different poles
within this notion. Those poles define cultural diversity in the sense of variety of
goods and services, cultural diversity in an anthropological sense and cultural diver-
sity in the hermeneutic sense. Cultural diversity is torn between ‘unity’ and ‘multi-
plicity’ poles, between an understanding of diversity as ‘distinctiveness’ and as
‘pluralism’, between a ‘multiculturalism of fear’ and a ‘multiculturalism of hope’.
It can be concluded that the vagueness of cultural diversity reflects those tensions
and the power struggles that create them. Those tensions also reflect the complex
interactions between the concept of cultural diversity and the different conceptions
of culture and of models of public action in the cultural fields. Because of these
tensions and complex interactions, it is extremely difficult to assess a univocal and
precise legal content of the notion, while political uses of it are increasing dramati-
cally.

Cultural diversity thereby appears as an ‘incompletely theorized agreement’. If
there is an agreement on the exclusion from the protection of cultural diversity of
‘state-supporting homogeneity, identity, distinctiveness’ (Von Bogdandy 2008) in
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international and European law, there isn’t any on the articulation between respect
and promotion of cultural diversity within markets’ regulations or on the articula-
tion between the protection and promotion of diverse cultural lives and the promo-
tion of common values.

This complexity cannot justify an easy rejection from the legal stage of this
notion and of the political concerns it embodies or the formulation of a definition
that would just oversimplify those concerns. A deeper debate is needed to concili-
ate the diverse poles of the legal concepts of cultural diversity and to articulate its
different levels of governance. That debate, in the case of cultural policies, would
lead all levels of governance to operate a Copernican Revolution on the question of
cultural policies by promoting cultural diversity as the underlying common princi-
ple of their action.

This Copernican Revolution would begin by acknowledging that respect and
protection of cultural diversity in cultural policies mean that cultural policies have
to truly implement and promote the principle of non-discrimination and of equality
when it comes to cultural policies and to the cultural rights related to them. Respect
and protection of cultural diversity in cultural policies also requires the opening of
a deep debate on the design and implementation of cultural policies of cultural
diversity. This debate shall enlarge the participation of all citizens (and of all com-
munities) in cultural policies in order to give a meaning to the idea of cultural
diversity that can be translated into renewed cultural policies. It shall also entail the
recognition in cultural policies of ‘the right of individuals, irrespective of their legal
status, to participate in the cultural life of their choice and to exercise free choice
with respect to their cultural practices’ as well as ‘the imperative to foster the
development of public space (…) in which all cultures have equality of status and
regards’ (Robins 2006).

Those requirements do not necessarily exclude that states draw distinctions to
promote positive action for certain minority groups and to promote cultural expres-
sions fostering common values and linking citizens around these values (such as
tolerance, respect). Public services can support certain artistic community projects
that reinforce social cohesion or shed light on certain parts of the common cultural
heritages of its citizens. Cultural diversity implies solely that states must ensure
respect for equality in their cultural policies and must justify their choices. Cultural
expressions that contribute equally to the formation of citizenship, to cultural demo-
cratisation or cultural democracy cannot be systematically excluded from public
support related to cultural policies pursuing those objectives. This does not mean
that states are obliged to support all forms of culture and all cultural expressions in
their cultural policies, which is an impossible task and would inevitably lead to
fragmentation of subsidies. States must be able to design coherent cultural policies,
but, in the implementation of these cultural policies, the requirement of cultural
diversity implies that procedures that can reflect cultural diversity must be defined
to include all relevant cultural expressions. It also implies that priorities and choices
structuring cultural policies must be justified in light of cultural diversity.

In a conjunctive way of thinking, cultural diversity and the promotion of com-
mon values and of democracy need not conflict, at the level of cultural policies, or
at all. However, conciliating these two politics within cultural policies requires
developing skills to think about cultural diversity as well as specific competences
regarding the mixing of cultures and the promotion of a dialogue between them. It
also requires law and cultural policies to pay more attention not only to the
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diversity of cultural products but foremost, to how diverse creative milieux are
actually operating and what are ‘the value systems of those who work with them’
(Schlesinger and Waelde 2012). This can be done, notably, by the genuine imple-
mentation of cultural studies and intercultural concerns into the law and into cul-
tural policies, and, more generally, by the setting up of democratic procedures that
authorise every citizen, every member of creative milieu and every cultural group
to truly participate in the conduct, the design and the implementation of cultural
policies.
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