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1. Introduction

In recent years, the question of ‘governaht@’s become the subject of renewed
theoretical reflection in a variety of fields, rang from firms (corporate governance) to
international relations (international regime thgdio public authorities (transformation
of the modes of control of public authorities).

Still, the way in which the question of governameaormally constructed in the
setting of corporate governance displays a pedtylitivat is rarely emphasized. We note
that, in contrast to other fields concerned witimking the question of governance, the
literature on corporate governance pays virtuatlycritical attention to possible limits in
the models of action theory it mobilizes in ordeembark upon its discussions regarding
the most efficient modes of governing firms. Mostthmrs define the question of
corporate governance as the means by which shdexksatontrol the board of directors.
Their reflections are carried out from within tharhework of the classical paradigms of
agency theory and the theory of the firm understa®@ nexus of contracts. This seems
to be confirmed by the fact that, in both Amerieard European practice, the expression
‘corporate governance’ is today thought of as aswen and not as a question: beneath
the expression’s veil one usually finds a certaitmber of organizational modalities
(related mainly to the organization and operatiérthe board of directors) to which
institutional investors subordinate their sharelmgld. Since the beginning of the 1990s,
there have been some attempts to enlarge the goeptimarily in order to adapt the
mechanisms of governance by taking account ofritera@sts of stakeholders other than
the shareholders alohélhese attempts, however, have remained mardgmalontrast,
we observe a greater attention to the need to euttre contributions offered by the
economic approaches to law based exclusively onhi@ry of incentive contracts or of
property rights in the two other sectokghere the theory of governance is currently
enjoying a revival. These two fields undoubtediyd &orrectly, also reveal the growing

! For the development of the most recent trendaéncontemporary debate over the theory of govemaas:
well as on the more theoretical proposition madthis article, see ENOBLE J. and MESSCHALCK M. (2003),
Toward a Theory of Governance: The Action of Norms, Kluwer Law International, London.

20n this point, see ExKIN S. and HWGHES A. (1997), “Comparative Corporate Governance: An
Interdisciplinary Agenda”, in BAKIN S. and WIGHES A. (eds),Enterprise and Community: New Directions in
Corporate Governance, Blackwell, Cambridge, pp. 1-9.

3 The other two sectors are administrative actiamlip policies) and the efficiency conditions ofémational
regimes, mainly in the field of the internationad{ection of natural resources.
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success that the reflections originating in suamemic approaches have to the question
of governance. But it is also true that these c#ifls often express the desire to
supplement rational choice theory by means of diffeapproaches to action theory. It is
as if, in these two other sectors, the writers iarattentive to the increasingly dominant
question concerning the limits in the rational cediheory paradigm. The usual outcome
is the setting up of specific deliberative devitleat enable the collective learning and
cooperative action that the incentive mechanisms ipuplace by microeconomic
approaches could not bring about on their own.

What is the interest in making such an observatidfi®/ should the scientific
debate about corporate governance display the dapkcement that we find in the two
other fields currently pondering the question of@mance? Why should the discussion
about corporate governance proceed by means oflébmur of an ‘epistemological’
reflection about the limits of its own theoretigabsuppositions when there seems to be
widespread consensus about the fruitfulness ofribodological tools operative today?
The suggestion we would like to introduce in thisicke is precisely that such a ‘detour’
is particularly productive because it can cope with very difficulties central to the
dominant paradigm that have recently been broughthé fore. Thus, by using the
debates currently taking place in the literature @orporate governance as our
springboard, we propose to show the usefulnessriofray at a more complex model of
action theory than the one employed, often impjichy authors thinking the question of
governance under the lens of agency theory ancepopghts.

Our primary concern here is not with a radical goeig of the fruitfulness of
contractarian approaches. The arguments put forwayd contractarian thinkers
concerning optimization appear to us to offer gamsationality that are by no means
negligible. Instead, our question is a differené‘ois the manner in which contractarian

4 This does not mean that we endorse the criticistised by thinkers who use the habitual meanseofritoral
critique’ to denounce de dominance of corporateegmance approaches based on a theory of contfidats.
basis for this ‘moral’ critique is that the domingaridical and economic approaches rest on a thebr
efficiency that is ill acquainted with the legititearights of certain categories of members of themunity
which forms (or should form) the firm. On this settj see some of the articles gathered inOMeLL L. (ed.)
(1995), Progressive Corporate Law, Westview Press, Boulder; see alseNBRIDGE S. (1997), “Community
and Statism: A Conservative Contractarian Critigtithe Progressive Corporate Law Scholarship'Cannell
Law Review, 82, pp. 856-904, along with the references citédpreover, one of the reasons for the
predominance the contractarian approach to the &warcises today appears to be the epistemological
weakness of so-called ‘communitarian’ approachethé¢ofirm and their inability to penetrate the thies of
efficiency that the economic analysis of law oldiges to integrate. It is interesting to observé tha dominant
strands of contractarian theory closes itself @ffrf questioning the possible insufficiency of tieéan theory it
makes operative. The debate within corporate garera theory seems to be conducted as if there was n
longer any need to maintain the very question whedhto the attempted answer constituted by thstcoction

of this contractarian theory of the firm. In faittjs necessary to recall that, even if many ecadstsrbelieve
that they can do without the epistemological questcontemporary approaches to corporate goverrzased
essentially on contract theory and the theory apprty rights result from the modifications imposeul
rational choice theory by way of the question @ limits of rationality. The rearrangements andriovements
of the economic approach to the coordination dfctive action marked notably by the progressiebetation

of the theory of contracts rest on an interpretatibthe limits of rationality conceived essentiat terms of
incomplete or asymmetric information. Similarlyetledefinition of the theory of the firm as a moaofe
coordination, an avenue for reflection first opempdoy Coase, rests on the same interpretatioheofimit of
rationality understood as the imperfect controlref future and the need to arrange the firm’'s datimaking
processes in light of this limited knowledge. Sigipgly, however, thinking on corporate governamezes
closed off this way of questioning in such a wagttho (or only a marginal) trace remains todayaf luseful
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theories of the firm define the limits of ratiortglof the actors, and thus the conditions of
an efficient governance of collective action, ntstelf ‘insufficient'? Once we have
located this insufficiency, it becomes a matter edfamining whether or not this
insufficiency leads the contractarian approachuerlook certain institutional conditions
that are necessary to an ‘efficient’ governancérofs.

We develop our argument over three stages. We staatl with a brief rehearsal
of the dominant approach to corporate governanese® on this initial discussion, we
present three critical perspectives that have thcbren articulated in opposition to the
dominant approach. We place particular emphasitherfirst two critiques that is to
say, on the critical perspectives articulated bthats with close ties to contractarian
approaches and, thus, above the suspicion of lieteyoThe first of these critiques is the
one developed by Luigi Zingales, in which he argthet we must move beyond the
current approaches to corporate governance giverettent transformations experienced
by firms in a context of globalization. The secamttical approach, the path-dependency
theory, is concerned with the consequences of apaoamtive approach to corporate
governance in both Western Europe and the US. ¢th @sstance, however, we shall
show how both of these interrogations themselves the risk of overlooking the
theoretical significance of their own attempts étativize the contractarian approaches.
In the third section we shall introduce some eleenthe epistemological displacement
that we would like to put forward and that shouldve the way towards a more
‘reflexive’® approach to corporate governance.

it would be to examine the possible insufficiendyhow economic theory has, since the 50s, undedstioe
need to take into account the limits of the ratiijaf the human actor in its calculations of opél solutions
for the rational coordination of action. From them, it seems as if action theory thus modified titurtsd,
without any further reflection, the last word o theory of rationality and on the theory of cdiiee action.

® The third critical perspective is the competenaseal theory.

® For more details on this expression, see note&dy.



