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Human remains in Belgian law
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1. Legal sources

Human remains as a cultural good

* EU Regulation N° 116/2009 concerning the
export of cultural goods : Annex | :
— Archaeological objects older than 100 years

— Collections and specimens from zoological,
botanical, mineralogical and anatomical
collections

— Collections presenting a historical, paleontological,
ethnographic or numismatic interest



1. Legal sources

Décret de la Communauté francaise du 11 juillet 2002 relatif a
la protection du patrimoine culturel mobilier et du patrimoine
oral :

— objets archéologiques ayant plus de cent ans d’age

— Collections et spécimens provenant de collections de zoologie, de
botanique, de minéralogie ou d’anatomie

— Collections, ensemble et spécimens présentant un intérét historique,

paléontologique, ethnographique, numismatique ou sigillographiques
Décret de la Communauté flamande du 24 janvier 2003
portant protection du patrimoine culturel mobilier présentant
un intérét exceptionnel : similar to the Annex of the EU
Regulation 116/2009

Décret de la Communauté germanophone du 20 février 2017
visant la protection des biens culturels mobiliers
particulierement remarquables : similar to the Annex of the
EU Regulation 116/2009



1. Legal sources

 Law of 4 April 2014 on underwater heritage:
explicit mention of treating human remains

with respect
 |COM Code of Ethics
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2. Legal qualification

Human remains: person or object ?

- No legal answer
- 2 theories: patrimonialist <-> personalist

- Human body is a « non-person », placed
« under the person’s control »

- But multiform reality and evolving through
time
— Special legal status for human remains



2. Legal regime

Human remains: property rights or not
appropriable ?

* No clear answer in Belgian law:

— extra commercial regime because part of a person
(sacred) = personality rights?

— Extra commercial regime because in the
« domaine public » 2 common good?

— patrimonial regime when there is no family or
cultural connection anymore = property rights



2. Legal regime

e Criminal law:

— Protection of the integrity and respect of the
corpse

— Concealment: no limitation (continuous
infringement)



3. Restitution

Mostly outside of the international legal framework

 Unesco 1970 Conv : ratified in 2009 but not yet
transposed into Belgian Law

e Unidroit 1995 Conv : not ratified

 UN Declaration on the rights of indigenous
people (A/RES/61/295) : not binding

e EU 2014/60 Directive : internal to the EU MS
* Article 90 Code of international private law : 2004
- but could serve as inspiration



3. Restitution

Actual Belgian political context:

* Parliamentary question in 1992 : refusal to
repatriate Tasmanian human remains

* Parliamentary question in 2016 : Minister
accepts restitution requests of the «(biological
or cultural) descendants of the deceased »

* Parliamentary question in 2018 :
administrative working group set up by the
Minister for Federal Scientific Policy
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3. Restitution

* Colonial context in the spotlight

e Several parliamentary resolutions (not binding) in
2019 urging for dialogue and the establishment
of a working group
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- Proposition de résolution du Parlement
bruxellois francophone du 29 mars 2019
concernant la restitution des restes humains
et des biens culturels issus de la période
coloniale, Doc. parl., 2018-2019, 126/1
(adopté en pléniére le 29/03)

- Notion de biens « mal acquis »

- Proposition de résolution du Parlement de la
Région de Bruxelles-Capitale relative aux biens
culturels et patrimoniaux africains et a |la
restitutions des restes humains situés sur le
territoire bruxellois, Doc. parl., RBC, 2018-
2019, A-785/1 (adopté en commission le
24/04/19)



- Résolution du 14 mars 2019 de la Chambre
relative aux ceuvres d’art « translocalisées »
et a 'entame d’un dialogue avec I’Etat
francais, Doc. Parl., Ch., 2018-2019, n°
2847/012

- Ajout de la restitution de patrimoine africain avec
demande d’inventaire par groupe de travail mixte



3. Restitution

* Project HOME (Human remains Origin
Multidisciplinary Evaluation), might start in
Sept 2019 (2 years) :

— Museum of Natural Sciences
— AfricaMuseum

— ULB

— ICCN

— USL-B



Conclusion

Few legal sources in Belgian law for human
remains but flexible action

Perceived as a priority for restitution

International framework and comparative
experience can serve as inspiration

Between Law and Ethics, through the
concepts of dignity and the sacred



