International Institute of Human Rights
46th Annual Study Session

July 2015

Children and International Human Rights Law
Protection of children against sexual exploitation

In-depth course 4

Isabelle WATTIER

Université catholique de Louvain (U.C.L.)
Centre de recherches interdisciplinaires sur la déviance et la pénalité (CRID&P)
Ph.candidate
Introduction

Sexual violence is defined by the World Health Organization as any sexual act, attempt to obtain a sexual act, unwanted sexualcomments or advances,or acts to traffic, or otherwise directed, against a person’s sexuality using coercion, by any person regardless of their relationship to the victim, in any setting, including but not limited to home and work 
. 

Thus, Sexual violence may be regarded as the generic concept for violations of sexual integrity.
The phenomenon of sexual violence against children occurs at a global scale– it has taken the shape of an international trade and of a consumer product - as well as at a very local level , operating in the circle of trust (family, school, hobbies clubs).

According to UNICEF, approximately 2 million children are used in the « sex industry » each year. Around 120 million girls under the age of 20 (about 1 in 10) have been subjected to forced sexual intercourse or other forced sexual acts at some point in their lives. Boys are also at risk, although a global estimate is unavailable
. 

Available data shows that the majority of sexual abuse against Children in Council of Europe countries is « committed within the family framework, by persons close to the child or by those in the child’s social environment »
. The perpetration of such genealogical abuse happens as dramatically outside Europe as we believe the testimony and analysis of several international committed observers
.
Sexual violence is one of the most unsettling of children’s rights violations. As such, it is the subject of dedicated international legal instruments aimed at protecting children against its multiple forms. Acts of sexual violence, which often occur together and with other forms of violence, range from direct physical contact to unwanted exposure to sexual language and images. ‘Sexual violence’ is often used as an umbrella term to cover all types of sexual victimization, including exploitative as well as non-exploitative forms
. 
In this course, I entend to give you, on one hand, a global view of the international and european means for the protection of children against sexual exploitation, and on the other hand, to a certain extent, a more detailed approach on certain points, in particular, the core concepts, the child pornography offences, the child’s right to sexual education, and the international procedure allowing a child to introduce an individual complaint before the Committee on the Rights of the child.
The issue of sexual violence against children can be divided in at least eight sets
 : 1°the standard normative setting, 2°the notions and categories of offenses connected to sexual violence against children ; 3°the purpose, the content and the scope of a particular normative instrument, 4°the treaty bodies institued to monitor the implementation of the normative framework and the international procedures to acknowledege a violation, 5°the extent of the implementation of the relevant normative instruments in the domestic law, institutions,  and practices (state of transposition), 6°the experience of abused children, 7°the practical measures effectively taken to prevent sexual abuse against children, 8°the local actions taken and social practices set up to stop the sexual violence and help the victims to recover therefrom. 
Without claiming to be exhaustive, in this course, we will tackle the four first sets. Though it is a challenge in two hours. Thus, as far as the content of european instruments are concerned, I will confine myself (and yourselves) to the offense of child pornography. Regarding the treaty complaining or monitoring procedures, I will alike limited myself (and yourselves) to the Communications procedure introduced by the UN CRC OPIC. We will see below what it stands for.
Firstly, the standard normative setting. I will give a preview of the most authoritative international and European regional instruments relevant in the field of the fight against sexual violence towards children. I have prepared a board (See document named « BoardINSTRUMENTS »). All these instruments are complementary and the regional conventions and acts are related to the international legal framework in this field.  Secondly, We will set out the different basic notions and categories of offences connected to sexual violence against children. Thirdly, as to the purpose, the content and the scope of a particular instrument, I will focus on the two relevant european instruments : the Council of Europe Convention for the Protection of Children against Sexual Exploitation and Sexual Abuse  25 october 2007
 (hereafter ‘(COE)Lanzarote Convention’) and the EU Directive 2011/92/EU of the Parliament and the Council of 11 December 2011 on combatting the sexual abuse and sexual exploitation and child pornography, and replacing Council Framework Decision 2004/68/JHA
 (hereafter ‘EU Directive against sexual violence’). As to these two instruments, in the first instance, I shall display their respective aims and general content for it  seems to me an appropriate way to be acquainted to them (A). In second place, concerning the offences of the cited above instruments, I will focus on one category of sexual offences towards children : child pornography (B). A board document named «BoardPORNOFFENCES » is thereto dedicated to the participants. Third, as to the cited above instruments, having taken stock of the duties (other than the duty of criminalization and penalization) of the State Members, I will display the main categories of requirements alike to prevent, stop and prosecute sexual violence. I have choosen to pause on the requirement of sexual education for children (C). Fourthly, I shall identify the respective international bodies responsible for the fullfilment of the requirements of the related normative act. Indeed, the stakeholders have legislative as well as active institutionnal and practical steps either to initiate, to conform, to reinforce or/and strenghthen. A document named « BoardBODIES » is dedicated to the students. We shall take a look to the new individual complaint procedure, introduced by the third UN CRC optional protocol, the Optional Protocol on a Communications Procedure (OPIC) conducted under the aegis of the UN Committee on the Rights of the Child.
I. The standard normative setting
A. United Nations Instruments

As to the United Nations instruments, the Convention on the Rights of the Child 20 november 1989 (hereafter, CRC) is the main international existing instrument in the field of the protection of children’s rights including against sexual exploitation. 
Its article 19 provides that « 1. States Parties shall take all appropriate legislative, administrative, social and educational measures to protect the child from all forms of physical or mental violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation, including sexual abuse, while in the care of parent(s), legal guardian(s) or any other person who has the care of the child.  2. Such protective measures should, as appropriate, include effective procedures for the establishment of social programmes to provide necessary support for the child and for those who have the care of the child, as well as for other forms of prevention and for identification, reporting, referral, investigation, treatment and follow-up of instances of child maltreatment described heretofore, and, as appropriate, for judicial involvement ». 
Article 34 UNCRC requires that « States parties undertake to protect the child form all forms of sexual exploitation and sexual abuse. For these purposes, State Parties shall in particular take all appropriate national, bilateral and multilateral measures to prevent : (a) the inducement or coercion of a child to engage in any unlawful sexual activity ; (b) the exploitative use of children in prostitution or other unlawful sexual practices ; (c) the exploitative use of children in pornographic performances and materials ».
We acknowledge with others that the issue of the consent of a child is irrelevant in a sexual relationship between an adult and a child (NISHA, 2007). 

The merits of theses provisions are the following :

· the acknowledgement of the phenomenon of sexual violence against children as a social reality ;

· the protection of children against all forms of sexual exploitation and abuse, abduction, sale and trafficking of children for sexual purposes ;

· to compel the State Parties to deploy a civil approach that includes prevention, protection, treatment, social programmes, reporting etc. rather than a sole criminal approach. The criminal approach concerns the perpetrators though it can be part of the recovering of the victims in certain circumstances according to some therapeuthical approaches ;

· By the obligations of follow-up and reporting, the CRC command the State Parties to take active steps to protect the children from sexual violence and to take care of abused children.

As to the sexual exploitation of children, the only universal instrument specifically addressing this topic is the Optional Protocol to the CRC on the sale of children, child prostitution and child pornography 25 May 2000
 (hereafter UN OPSC). The OPSC follows The World Congress against Commercial Sexual Exploitation of Children, held at Stockholm in August 1996 (Stockhlom Congress 1996) and The International  Conference on combatting Child pornography on the Internet, held at Vienna in 1999 (Vienna International Conference 1999) as well as other legal instruments (see the Hague conventions concerning the protection of children), decisions and recommandations of several international bodies.
The OPSC criminalises certain acts in relation to sexual violence, namely the offering, delivering or accepting, by whatever means, a child for sexual exploitation of that child (art. 3.1.i.a) child prostitution (3.1.b) and child pornography (3.1.c.) including sex tourism, attempt, complicity and participation (art. 3.2.). 

The OPSC requires that the State Parties adopt appropriate measures to protect the rights and interests of child victims of the practices prohibited under the Protocol at all stages of criminal justice process (art. 8), in particular by, among others, ensuring appropriate training, in particular legal and psychological training, for the persons who work with victims of the offences prohibited under the Protocol (art. 8.4).
We shall already mention the Optional Protocol to the CRC on a Communications Procedure 19 december 2011
 (hereafter UN OPIC) wich allows every child to file individual petitions with the the Committee on the Rights of the Child (see below).

Nte that in 2012, EU, US, and 53 coutries from around the world sign up a joint intitative to a Global Alliance against Child Sexual Abuse on Line.
The regional european instruments all refer to the relevant UN instruments.
As to the European regional instruments, the relevant conventions/charters we will fractionnally cover are the following.
B. Council of Europe instruments

As regards the Council of Europe :
- Council of Europe Convention for the Protection of Children against Sexual Exploitation and Sexual Abuse  25 october 2007, CETS, n° 201 (Lanzarote Convention)
The COE Lanzarote Convention 2007 is the first international (though regional) instrument to address the subject of sexual violence against children. It requires parties to criminalise various sexual violence acts gathered together under the generic categories of sexual abuse and sexual exploitation. These categories cover offenses concerning sexual abuse, child prositution, child pornography, the participation of a child in a pornographic performance, corruption of children, and solicitation for sexual purposes. The Convention also ancillary criminal law provisions, type and levels of penalties, criminal co-operation provisions, preventive and assistance measures.
- Council of Europe Convention on cybercrime, 23 november 2001, ETS n° 185, art. 9 (Budapest Convention)
The COE Convention on cybercrime deals only marginally with the sex exploitation of children. However, this instrument has provided a definition of the term “child pornography” (art. 9), in 2001, well before the others regional european instruments (COE Lanzarote 2007, Directive UE 2011/92).
- (Revised) European charter on social rights, 1961 (3 may 1996), CETS n° 163, art. 7, 17.

- Additional Protocol to the European Social Charter Providing for a System of Collective Complaints, 9 november 1995, CETS  n°158.
The European Social Charter has developed and has taken account of the vast changes that have occurred throughout Europe since 1961. A system of collective complaints applies for the States which have ratified the Additional Protocol to the European Social Charter providing for a system of collective complaints of 1995 or declared by notification, that it accepts the supervision of its obligations under this Charter following the procedure provided for in the said Protocol.

C. European Union instruments

As regards the European Union, the relevant acts we will partially cover are the following :
- Charter of Fundamental Rights of the European Union, proclaimed in 2000
 (the Charter).
The Charter was initially solemnly proclaimed at the Nice European Council on 7 December 2000. At that time, it did not have any binding legal effect. On 1 December 2009, with the entry into force of the Treaty of Lisbon, the Charter became legally binding on the EU institutions and on national governments, just like the Eu Treaties themselves. For the first time, members of the College of Commissioners swore a solemn declaration to uphold the Charter as well as the Treaties in May 2010. The Charter strengthens the protection of fundamental rights by making those rights more visible and more explicit for citizens.

The provisions of the Charter are addressed to:

· the institutions and bodies of the EU with due regard for the principle of subsidiarity; and

· the national authorities only when they are implementing EU law.

For example, the Charter applies when EU countries adopt or apply a national law implementing an EU directive or when their authorities apply an EU regulation directly. In cases where the Charter does not apply, the protection of fundamental rights is guaranteed under the constitutions or constitutional traditions of EU countries and international conventions they have ratified.The Charter does not extend the competence of the EU to matters not included by the Treaties under its competence.
· Directive 2011/92/EU of the European parliament and the Council on combating the sexual abuse and sexual exploitation of children and child pornography, and replacing Council Framework Decision 2003, 13 december 2011. 
The EU Directive against sexual violence 2011 replaces the Council Framework Decision 2004/68/JHA on combatting the sexual exploitation of children and child pornrogaphy. It establishes minimum rules concerning the definition of criminal offences and sanctions in the area of sexual abuse and sexual exploitation of children, child pornography (on-line) and solicitation/grooming (on line), sex-tourism, of children for sexual purposes. It also introduces provisions to strenghthen the prevention of those crimes and the protection of the victims thereof. Furthermore, the Directive aims to prevent paedophiles already convicted of a sexual offence from exercising professional activities involving regular contact with children.
The Commission tabled two draft framework decisions, wich were recast as draft directives following the entry into force of the Lisbon Treaty.

- Directive 2011/36/EU of the European parliament and the Council on preventing and combating trafficking in human beings and protecting its victims, 5 april 2011, art. 14 – 18.
- Directive 2012/29/EU of the European parliament and the Council establishing minimum standards on the rights, support, and protection of crimes, 25.10.2012, art. 24.

- European Parliament Resolution on the fight against child sexual abuse on the internet (2015/2564/RSP)

All these instruments are complementary.
II. Basic notions and categories of offences connected to sexual violence against children

For this set, I have prepared two board named respectively « BoardDEFINITIONS » and BoardOFFENCES » 

The main core concepts related to sexual violence against children are the following :
· The age of sexual consent (COE Lanzarote, Directive 2011/92/EU)

· Sexual exploitation (related in the various instruments through the categories of child prostitution and child pornography)

· Sexual abuse (World Health Organization, COE Lanzarote Convention, Directive 2011/92/EU)
· Child prostitution (UN OPSC, COE Lanzarote Convention, Directive 2011/92/EU)
· Child pornography (UN OPSC, COE Budapest Convention, COE Lanzarote Convention Directive 2011/92/EU)

· Pornographic performance (COE Lanzarote,Directive 2011/92/EU)
· Solicitation for sexual purposes (COE Lanzarote, Directive 2011/92/EU)

· Child corruption / sexual exposure (COE Lanzarote, Directive 2011/92/EU )
A. The age of sexual consent
This notion concerns sexual abuse offences sensu stricto (molesting, rape, sexual activites with a child) as well as sexual exploitation sensu lato (and so including child pornography, child corruption, and sexual solicitation of a child). 
Under the COE Lanzarote Convention (art. 18)

The legal age for sexual activities (art. 18.1.a.) means « the age below which it is prohibited to engage in sexual activities with a child according  to the relevant provisions of national law » (art. 182.). 
The definition of this notion is just about the same. So it is that 
Under the UE Directive 2011 (art. 2.b.)

The age of sexual consent means « the age below wich, in accordance with national law, it is prohibited to engage in sexual activities with a child » (art. 2.b.). 

Note that with regard to consensual activities, the Directive 2011/93 leaves it to the discretion of the Member States, to decide wether or not certain practices are punishable where they involve persons who are close in age and in their degree of psychological and physical development pr maturity, and may be regarded as the normal discovery of sexuality.

B. Sexual exploitation

See « BoardDEFINITIONS » I prepared.

This term covers involving in child prostitution (see below) or child pornographic performances (see below) in the COE Lanzarote Convention 2007 as well as in the UE Directive 2011 (art. 4). 
The negociators of the COE Lanzarote Convention 2007 did not intend to (outright) distinguish sexual abuse from sexual exploitation
. As a matter of fact, The Lanzarote Convention specifies, under its Article 3 (Definitions) that « ‘sexual exploitation and sexual abuse’ shall include the behaviour as referred to in Articles 18 to 23 of this Convention ». Furthermore, the Convention does NOT contain a specific subdivision  « offences concerning sexual exploitation » unlike the other notions/offences we explored so far in this course.
Nevertheless, in the  present state of european and national laws, it is possible to dissociate the two categories of offences and the relative split is didactical to me and hopefully for you. For that purpose, we can lean on the criterion of « direct sexual interaction » between the offender and the victim, usually characterising « sexual abuse »
 where as for « sexual exploitation » sensu stricto (exploitation of child prostitution or pedopornographic performances) and « child pornography », there is no need of such a sexual intimate and direct relation between the author and the child. In the case of sexual exploitation, sexual evocation and child pornography, child sexual abuse witnessing, the relation between the child and the offender is not necessary and directly of sexual nature. There is a medium, either a person (e.g. client of child prostitution) or  a material (e.g. a technical support). There is also a passive way to committ sexual violence against children as for the person who assist to a child abuse or pornographic performance.
Anyways, sexual abuse crimes as well as sexual exploitation offences are not confined solely to offences committed for cormmercial purposes.
Rather than a definition of this term in UE Directive, there are definitions of child prostitution and child pornographic performances (UE Directive, art. 2.d., 2.e).

C. Sexual abuse

See « BoardDEFINITIONS » I prepared.

According to the WHO sexual abuse consists in  « the involvement of a child in sexual activity that he or she does not fully comprehend, is unable to give informed consent to, or for which the child is not developmentally prepared, or else that violates the laws or social taboos of society. Children can be sexually abused by both adults and other children who are – by virtue of their age or stage of development – in a position of responsibility, trust or power over the victim ».

By virtue of Article 18 COE Lanzarote Convention 2007, sexual abuse refers to « Engaging in ‘sexual activities «  with a child who, according to the relevant provisions of national, has not reached the legal age for sexual activities, OR, where use is made of coercition, force or threats, OR abuse is made of a recognised position of trust, authority or influence over the child, or of a particularly vulnerable situation of the child ».

Regarding UE Directive 2011, one can synthesize the notion/offence by « Involving in sexual activities with a child who has not reached the age of sexual consent OR forcing them to submit to such activities with another person.
D. Child prostitution

See « BoardDEFINITIONS » I prepared.

For the purpose of the UN OPSC 2000, child prostitution means the use of a child in sexual activities for remuneration or any other use of consideration (UN OPSC, art. 2.b.). 
COE Lanzarote Convention 2007, Article 19.2.
E. Child pornography

See « BoardDEFINITIONS » I prepared.

We shall longer develop the definition of CP as the offences that are subjected to it are the ones I chose to go further into.

For the purpose of the UN OPSC 2000, child pornography means « any representation, by whatever means, of a child engaged in real or simulated explicit sexual activities or any representation of the sexual parts for primarly sexual purposes (UN OPSC, art. 2.c.). 
By virtue of Article 9 COE Budapest Convention 2001 the term "child pornography" shall include pornographic material that visually depicts: ° a minor engaged in sexually explicit conduct;°  a person appearing to be a minor engaged in sexually explicit conduct ; °  realistic images representing a minor engaged in sexually explicit conduct.
By virtue of Article 20.2. COE Lanzarote Convention 2007, child pornography means « Any material that visually depicts a child engaged in real or simulated sexually explicit conduct or any depiction of a child’s sexual organs for primarily sexual purposes ».

The Lanzarote Convention’s CP definition is based on UN OPSC.

« Sexually explicit conduct » must be definied by Parties. It covers at least the following real or simulated acts : 1) sexual intercourse, including genital-genital, oral-genital, anal-genital, or oral-anal, between children, or between an adult and a child, of the same or opposite sex ; 2) bestiality ; 3° masturbation ; 4), sadic or masochistic abuse in sexual context, or 5) lascivious exhibition of the genitals or the pudic area of a child. It is not relevant wether the conduct depicted is real or simulated
.
The definition of the EU is more detailed and so more vast.
In accordance with Article 2.c. UE Directive 2011, child pornography means 

· Any material that visually depicts a child engaged in real or simulated sexually explicit conduct 
· Any depiction of the sexual organs of a child for primarly sexual purposes
·  Any material that visually depicts any person appearing to be a child, engaged in real or simulated sexually explicit conduct  or any depiction of the sexual organs of any person appearing to be a child,  for primarly sexual purposes
· Realistic images of a child engaged in sexually conduct or realistic images of the sexual organs of a child,  for primarly sexual purposes
According to the preambule ( of the UE Directive 2011, child pornography constitutes child sexual abuse images and is a specific type of content wich cannot be construed as the expression of an opinion
.

It has to be underlined that these instruments include in the CP definition : altered images  of an existent child, fictitious child, and apparent child.
 a) realistic images of a child
 : covers situations where no (actual) child is involved, merely depictions such as pictures (photomontage) which have been altered (actual child(s) but fictitious situation : actual child altered by depiction) : arrangements, set ups, photomontages) OR even generated entiraly by computer (virtual child, ficitious child, non existing child involved) : comics, drawings, imagery of child.
b) depiction of actual individual appearing to be a child ( apparent child).
F. Pornographic performance
See « BoardDEFINITIONS » I prepared.

According to art. 2.e. UE Directive 2011, a pornographic performance means « a live exhibition aimed at an audience, including by means of information and communication technology of a child engages in real or simulated sexually explicit conduct or the sexual organs of a child for primarly sexual purposes ».
The COE Lanzarote Convention 2007 does not define the notion of « pornographic performance » but oblige the Stat Parties to criminalize « offences concerning the participation of a child in pornographic performances (Art. 21).
G. Solicitation for sexual purpose
This notion os more commonly known as « grooming ».
This notion/offence is, in the ordinary language, known as « grooming » which is a form of on-line seduction. This notion, in its juridical sense, merges with the offence itself.

COE Lanzarote Convention 2007 (art. 23)

This Convention has initiated the definition and the european criminalisation of « grooming ».
Article 23 introduces a NEW offence which is not present i other existing international instruments int the field.

One deduct from Article 23 COE Lanzarote Convention (i.e. the obligation to criminalise solicitation of children for sexual purposes) the meaning of the notion (according to that Convention) that is :

Intentional proposal, through information and communication technologies, of an an adult to meet a child who has not reached the legal age  for sexual lactivities, for the purpose of engaging in sexual activities or producing child pornography. 

It becomes an offence where this proposal has been followed by material acts leading to such a meeting.

The notion of « sexual activities » is not bound and so discretion is let to the States Parties.
The equivalent notion in EU law deriving from the COE Lanzarote Convention, the notion/offence is very close :
In effect, art. 6 UE Directive 2011 mention a « Proposal, by means of information and communication technology,  by an adult to meet a child who has not reached the age of sexual consent, for the purpose of committing offenses of engaging in sexual activities with a child who has not reached sexual consent/coercing prostitution ».

It becomes a european crime where that proposal was followed by material acts leading to such a meeting.
As far as the related offence is concerned, although such a solicitation is a threat with specific characteristics in the context of the Internet, Member States are encouraged to criminalise the conduct where the solicitation is not carried out by using information and communication technology, i.e., to also criminalise « off-line grooming »
.
H. Child corruption 

See « BoardDEFINITIONS » I prepared.
According to Article 22 COE Lanzarote Convention 2007, child corruption consists in 
« the intentional causing, for sexual pruposes, of a child who has not reachead the legal age for sexual activities, to witness sexual abuse or sexual activities, even without having to participate »
Regarding UE Directive 2011 (Art. 3.3.), this type of exposure is stored in the category of sexual abuse.
III. Aims, content and scope of  particular instruments : The COE Lanzarote Convention 2007 and the  EU Directive 92/2011 on sexual violence against children
A. Aims and general content of the Lanzarote Convention and the EU Directive 92/2011

In the first instance, I have decided to display the respective aims and general content of the Council of Europe Convention for the Protection of Children against Sexual Exploitation and Sexual Abuse  25 october 2007 (hereafter ‘(COE)Lanzarote Convention’) wich inspired the EU Directive 2011/92/EU of the Parliament and the Council of 11 December 2011 on combatting the sexual abuse and sexual exploitation and child pornography, and replacing Council Framework Decision 2004/68/JHA (hereafter ‘EU Directive against sexual violence’). 

The best way to get acquainted with the respective pattern of these two regional instruments is at first, to display their respectives frames. Indeed, curiously, these instruments are devoid in « table of contents »  and this is highly regrettable regarding the need of appropriation and spreading of these instruments in order to achieve their goals. As the deepest purpose of legal instruments connected to human rights is spreading such a langage, an education, actions and ways of life likely to bring up human beings to give up all forms of attempt to integrity, dignity, and humanity.
In outline,  the COE Lanzatote Convention contains 13 types of provisions :

1. Preambule

2. Purposes and definitions
3. Preventive measures

4. Bodies provisions
5. Protective measures

6. Programmes’provisions

7. Substantive criminal provisions

8. Criminal procedure provisions

9. Recording provisions

10. International cooperation provisions

11. Monitoring mechanism

12. Relationship with other international instruments

13. Convention-enforcement provisions

In outline, the EU Directive combatting sexual exploitation against children encompasses 8 types of provisions :
1. Report on the rationale of the act
2. Subject matter and definition provisions

3. Substantive criminal provisions

4. Criminal procedure provisions

5. Protection, support and assistance provisions

6. Prevention provisions

7. Reporting provisions

8. Directive-enforcement provisions

B. Child pornography offences

According to schedule and plan, we shall solely focus on one category of european sexual offences, i.e. pedopornographic offences.
NB : See the board named « BoardPORNOFFENCES » I have settled.

Remember the definitions of child pornography and keep them in mind (hopefully, the board will help you). To sum up, it means images of (existing or non-existent) child sexual abuse or close up of children sexual organs for sexual purposes. For some types of this category of offences, some limitations (towards criminalization)  are up to the discretion of the States.
1. COE Lanzarote Convention 2007, Article 20 : « offences concerning child pornography »
NOTA BENE : this part has to be teached AFTER the teaching of  EU Directive 2011 and if time is left after the teaching of the part  « Bodies and procedures ».
Article 20 COE Lanzarote Convention requires Parties to criminalise the same acts (EXCEPT) ‘accessing’ offence) those referred to in the COE Budapest Convention on Cybercrime 2001 with the difference that COE Lanzarote offences are not confined to actions performed « by the use of a computer ».
It stiuplates that « Each party shall take the neceesary legislative or other measures to ensure that the following international conduct, when committed without right, is criminalised : a. producing child pornography (hereafter CP) ; b. offering or making available CP ; c. distributing or transmitting CP, d. procuring CP for oneself or for another person ; possessing CP.
Some limitations of criminalisation are up to the discretion of the State Parties (Art ?)
In this Convention unlike Budapest Convention 2001 (cybercrime), the offenses are not restricted to CP committed by the use of a computer sytem
.

a. Producing 

Producing child pornorgarphy is necessary to combat acts of sexual abuse and exploitation at their source
.
State Party reservations are allowed by virtue of Article 20.3. as well as for the offence of possession (See above).
Note that for this sole CP offence defined in Article 20
, the rule of dual criminality does not applies as long as the offence is committed by nationals of the State Party concerned.
b. Offering or making avalable 

This offence implies that the person offering the material can actually provide it. It « making available » is intended to to cover, for instance, the placing of CP on line for the use of others by means of creating CP sites. This offence also intends to cover the creation or compilation of hyperlinks to CP sites in order to facilitate access to CP
.

c. Distributing or transmitting

« Distribution » is the active dissemination of the material. 

« Transmitting » covers sending CP through a computer system to another person, as well as the selling or giving of CP CP materials such as photographs or magazines
.

d. Procuring
The term « procuring for one self or another » means actively obtaining CP for personal use or for another person, exempli gratia (e.g.) by downloading computer data or by buying CP materials, such as films or images
.

e. Possessing

The possession of CP, by whatever means, such, as magazines, video, cassettes, DVD’s or portable phones, including stored in a computer system or on a data carrier, as well as a detachable device, a diskette or CD-Rom is criminalised.

An effective way to curtail the production of CP is to attach criminal consequences to the conduct of each participant in the chain from production to possession
.

As for the offence of production, State Party reservations are allowed by virtue of Article 20.3. (Sea above).

f. Knowingly obtaining access

This offence is a new element introduced by the Convention. It is intended to catch those who view CP on line sites without downloading and who connat therefore be caught under the offence of procuring or possession in some jurisdictions.
To be liable the person muste both intend to enter a site where CP is available and know that such images can be found there. Sanctions must not be applied to persons accessing sites containing CP inadvertently.

The intentional nature of the offence may notably be deduced from the fact that it is recurrent or that the offences were committed via a service in return for payment
. I believe that this second  alternative criterion is alike to consider the behaviour as  offences of « possessing » and « procuring ».

A reservation as regards this offence is allowed (Cfr. above).

g. The introductory and negative condition « without right » (Lanzarote, Art. 20.1. )

The opening condition of Article 20.1. applies to all the offences at stake.
The term « without right » allows a Party to provide a defence in respect of conducted related to « pornographic material » having an artistic, medical, scientif or similar merit. It also allows activities carried out under domestice legal powers such as the legitimate possession of CP by the authorities in order to institute criminal proceedings. Furthermore, it does not exclude legal defences or similar relevant relevant principles that relieve a person of responsability under specific circumstances.

g. Reservations 

1) Regarding production and  possession offences (Lanzatore, Article 20.3)
Article 20§3 COE Lanzatote Convention allows State Parties to make reservations in  respect of §§ a (production) and e (possession), id est the right NOT to criminalise the production OR possession of images which either :
·   consist entirely of simulated representations (Altered depiction of a child  e.g.arrangements) OR realistic images of a child who does not exist (Ficitious child e.g.comics), 
OR

· wich involve children who have reached the legal age for sexual activities as prescribed in internal law (Apparent child), when the images are produced and possessed by them with their consent and solely fot their private use.
Both reservations apply only in relation to production and possession of such pornographic material.
However, State Parties should be aware of the rapid developments in technology, which allow producing extremely lifelike images of CP where in reality no child was involved and should avoid covering such productions by their reservation
.
We shall stress that not only existent children have to be protected. I do think that the image of childhood, for the respect of all children and humanity, and all children’s rights (e.g. the right to dignity) also ought to be preserved. So wether or not CP fictions have a bad (i.e. to foster acting out) or a good (to discourage the pedophiles from acting out) influence on pedophiles. Indeed, there is a controversy, at least a debate, over that problematic (« fostering or discouraging from acting out).

2) Regarding the « knowingly obtaining access » (Lanzatore, Article 20.4.)
The Parties have to right NOT to criminalise, in whole or in part,  this behaviour.

This reservation is due to the fact that the Convention introduces a new offence which would require States to adapt their legislation and practice
. 
Such a justification is questioning as the adoption of the Convention is actually to adapt internal change in order to better combatt the CP phenomenon.
We shall look closely to UE offences. These are inspired by the COE child pornography offences :
2. UE Directive 2011/92, Article 5 : « Offences concerning child pornography »
a. Added values of UE Directive

The UE policy to combat sexual violence against children is incorporated the Coucil of Europe’s goals and instruments. The achievement (the incorporation) of the latter (COE) into EU law has a number of merits : « it paves the way for additional progress, not least by reducing the scope for reservations and harmonising the levels of sanctions imposed, and ensures heightened scrutinity of the transposition of the instruments by Member States, thanks to the power vested in the Commission and the Court of Justice of the European Communities
 ».

Nevertheless, the EU Directive 2011 (replacing Direction-Framework 2004) goes, in several ways, further : It brings several added values to COE Lanzarote :

From a substantial point of view :

· « one of the key element of added value lies (ndlr. Was supposed to) in the removal of dual criminality for certain acts listed under categories of offences, wich include notably e.g. « the sexual exploitation of children and child pornography
 » ;

As regard the (removal fo) dual criminality requirement, ARTICLE 17.4. Directive UE 2011/92 provides that 

« For the prosecution of any of the offences referred to in Article 3 (4)
, (5)
, and (6)
, Article 4(2)
, (3)
, (5)
, (6)
, and (7)
, Article 5 (6)
, committed outside the territory of the Member State concerned, as regards paragraph 1 (b)
 of this Article, each Member State shall take the necessary measures to ensure that its jurisdiction is NOT subordinated to the condition that the acts are a criminal offence at the place where they were performed ». 

By contrast, the jurisdiction of the COE Budapest Convention (art. 25, § 4) is more limited. As regards the rule of dual criminality, though it is irrelevant for certain acts of sexual exploitation and abuse. It does not apply to all CP offenses but only to production of child pornography and as long as the offence is committed by a nationals of the State Party Concerned. The same with the COE Lanzarote Convention (removal only for production an if the offender is one of the national of the State Party concerned).
· Ensuring implementation across the EU of prohibitions from activities with children imposed on offenders ;
· Blocking access to child pornography on the internet ;

· Crimalising coercing a child into sexual relations with a third party ;

· Child sexual abuse through performances online ;

· A non-punishment clause for child victimes ;

· Going beyond the obligations imposed by the COE Convention regarding the level of penalties ;

· Free legal counselling for child victims ;

· Repression of activities encouraging abuse and child sex tourism

From a formal point of view, the incorporation of the COE Convention into EU law facilitates faster adoption of national measures (obligation of transposition) compared to national procedures of ratification (applicable for a COE convention), and ensure better monitoring of emplementation.

b. Child pornography offences

As well as for the Lanzarote Convention, some discretion
 is let to the Member States wether to criminalise or not some behaviours related to child pornography, it being understood that some conditions are met.
The developments related to each type of act (offence) is inspired by the COE explanatory report, as the EU Directive incorporates at least the COE Lanzarote standard. See above the comments of the similar offences provided by the COE Lanzarote Convention.

1. Acquisition or possession (art. 5.2)

Acquisition refers to actively obtaining CP for personal use or for another person, exempli gratia (e.g.) by downloading computer data or by buying CP materials, such as films or images
.

The possession of CP, by whatever means, such, as magazines, video, cassettes, DVD’s or portable phones, including stored in a computer system or on a data carrier, as well as a detachable device, a diskette or CD-Rom is criminalised.

Procuring for oneself, exempli gratia (e.g.) by downloading computer data or by buying CP materials, such as films or images is included.

An effective way to curtail the production of CP is to attach criminal consequences to the conduct of each participant in the chain from production to possession
.

As for the offence of production, State Party reservations are allowed by virtue of Article 5.8. that states (Cfr. Below)

2. Obtaining access (knowmingly) (art. 5.3.)

This offence is a new offence that was introduced by the COE Lanzarote Convention. It is intended to catch those who view CP on line sites without downloading and who cannot therefore be caught under the offence of procuring or possession in some jurisdictions.

To be liable the person must both intend (« knowingly » and not by error or random) to enter a site where CP is available and know that such images can be found there. Sanctions must not be applied to persons accessing sites containing CP inadvertently.

The intentional nature of the offence may notably be deduced from the fact that it is recurrent OR that the offences were committed via a service in return for payment
. I believe that this second  alternative criterion (in return for payement) is alike to consider the behaviour as well as offences of « possessing » and « procuring for one self or another ».

3. Distribution, dissemination or transmission (art. 5.4.)

« Distribution » is the active dissemination of the material. 

« Transmitting » covers sending CP through a computer system to another person, as well as the selling or giving of CP materials such as photographs or magazines
.

4. Offering, supplying or making available (art. 5.5.)

This offence implies that the person offering the material can actually supply it (providing) 

It « making available » is intended to  cover, for instance, the placing of CP on line for the use of others by means of creating CP sites. 

This offence also intends to cover the creation or compilation of hyperlinks to CP sites in order to facilitate access to CP
.

5. Production (art. 5.6.)

Producing child pornorgarphy is necessary to combat acts of sexual abuse and exploitation at their source
.

As for the offences of acquisition and possession, State Party reservations are allowed by virtue of Article 5.8. (Cfr. Below).

6. Discretion of Member States not to apply, under various conditions (Article 5.7.  : case of a person appearing to be a child. 

For all the offences related to child pornography State Parties reservations are allowed by virtue of Article 5.7. that states that :

« It shall be within the discretion of Member States to decide wether this Article
 applies to cases invlolving child pornography as referred to in Article 2 (c ) (iii)
 where the person appearing to be a child was in fact 18 years of age or older at the time of depiction ».

7. Discretion of Member States not to apply, under several conditions (art. 5.8.) Article 5, §§ 2 (acquisition or possession) and 6 (production)
Article 5.8. EU Directive 2011/92 provides that :
« It shall be within the discretion of Member States to decide wether paragraphs 2
 and 6
 this Article apply to cases where it is established that pornographic material as referred to Article 2 (c ) (iv)
 is produced and possessed by the producer solely for his or her private use in so far no pornographic material as referred to Article 2 (c ) (i), (ii) or (iii) has been used for the purpose of its production and provided that the act involves no risk of dissemination ot the material »
· Offences scope : possession and production ;
· Nature of pornographic material : fictious CP : fictious sensu stricto (drawings) and altered depiction of a child (i.a. photomontage)  ;
- 
Spring of the pornographic material : No use of other type of CP material for the making of the fictitious CP material ;

· Private use by the producer solely ;
· No risk of dissemination of CP.
8. Criminal Policy : measures against websites containing or disseminating child pornography (Article 25).
Note that concerning online child pornography, the Directive obliges Member States to ensure the prompt removal of websites hosted in their territory and to endeavour to obtain their removal if hosted outside their territory. In addition, Member States may block access to web pages, but must follow transparent procedures and provide safeguards if they make use of this possibility
.
C. Requirements alike to prevent, to stop and prosecute sexual violence against children
Having taken stock of the duties -others than the duty of criminalization and penalization- of the State Members, let us know the categories of requirements alike to prevent, to stop and to prosecute sexual violence. We shall pause on one of them, namely the right of sexual education for children.
1.  Inventory
a. Child’s rights education and training
b. Sexual education for children
c. Children as becoming citizens
d. Public and private involvement

e. Awareness, training and professionalism of the childhood and youth public and private sector

f. Special units, services, agencies, and authorities

g. Assistance and support to victims

h. Effective and appropriate police and judicial inestigation and prosecution
i. Child-friendly judicial proceedings

g. Appropriate sanctions and measures as regards offenders

k. International co-operationData Collection, reporting and analysis
2. Sexual education

a. The Child’s right and the society’s duty

The Child’s right to education is guaranteed i.a. by Article 26 Universal Declartion of Human Rights and Article 28 CRC.

The right to education allows each child to receive instruction, to enjoy a social life, and to build his or her own future. This right is essential for economic, social and cultural development
. This right includes the right to sexual education which is directly or indirectly provided by several instruments.

This Child’s right and State Parties’duty is guaranteed, among general measures of protection or prevention i.a. by Article 12.1. UN OPSC ; Article 6 COE Lanzarote Convention ; Article 23 EU Directive 2011/92.

Sexual education, as a preventive mean, is the responsability of adults and States bodies, agencies, and schools. Gordon consideres that Schools potentially provide a suitable, replicable and sustainable vehicle for the delivery of such education
. Preventing sexual violence against children supposes as well to citizenship and human rights education
.
Article 6 COE Lanzarote Convention provides the obligation for States to ensure that children are educated at primay and secondary level on the risks of sexual exploitation and sexual abuse, and how to protect themselves and request help. It provides that :

« Each Party shall take the necessaty legilsative and other measures to ensure that children, during primary and secondary education, receive information on the risks of sexual exploitation and sexual abuse, as well as on the means to protect themselves, adapted to their evolving capacity. This information, provides in collaboration with parents, where appropriate, shall be given within a more general context of information on sexuality and shall pay special attention to situations of risk, especially those involving the use of new information and communication technologies ». 

According to the exlanatory Report of the Lanazrote Convention 2007, the negociators of  COE Lanzarote considered that it is primarly the responsability of parents to educate children generally in questions of sexuality andof the risks of sexual exploitation or sexual abuse The negotiators considered that it is primarily the responsibility of parents to educate children generally in questions of sexuality and on the risks of sexual exploitation or sexual abuse. However, there may be situations where the parents are not able or willing to do this, such as where a parent is involved in the abuse of the child or where the cultural traditions of the community do not allow such matters to be openly discussed. Moreover, children sometimes pay more attention to what is explained to them in other contexts than at home, and notably at school when professionals (such as, for example, teachers, doctors, psychologists) provide the relevant information. Therefore, Article 6 provides the obligation for States to ensure that children are educated at primary and secondary level on the risks of sexual exploitation and sexual abuse, and how to protect themselves and request help.

The purpose of this information is to enable children better to protect themselves against the risk of sexual exploitation and abuse. Such information must not, however, have the effect of relieving adults and State authorities of their duty to protect children against all forms of sexual exploitation and sexual abuse. 

The article refers to the provision of this information “during primary and secondary education”. No reference is made to schools, since some children are educated at home and these children are also covered by the provision. The information referred to does not necessarily have to form part of a teaching programme, but could be provided in a non-formal educational context. School clearly has an important role to play in this respect, but the collaboration of parents is also required “where appropriate”. Situations where this may not be appropriate include where a child is an orphan, or where the parents are implicated in investigations or proceedings for sexual abuse of the child.

The negotiators felt it was important that children receive this information from as early in their lives as possible, with any information made available to them in a form which is “adapted to their evolving capacity”, in other words appropriate for their age and maturity.

Providing isolated information on sexual exploitation or sexual abuse outside the general context of normal sexuality could be disturbing to children. Therefore, the information to be provided on the risks of sexual exploitation and abuse should be given within the general context of sex education. Care should also be taken to ensure that this information does not undermine adults in the eyes of the child. It is important that children are also able to trust adults.

The last part of the article refers to situations of risk, especially those involving the use of new information and communication technologies. These are commonly regarded as a medium for the transmission of data, and are intended to refer in particular to the use of the Internet and third-generation technology (3G) which permits access to the Internet through mobile phones. Education and awareness programmes for all children on the safe use of the Internet are essential
. 

b. Preparing for a safe and satisfying adult sexuality AND preventing sexual exploitation 

G. HITREC, Head of the Child Assault Prevention Programme (CAP) in Croatia, considers that « discussions with children about the prevention of sexual abuse should follow the same logic as other safety messages – focus on safe behaviour and skills rather than on the risks. A supportive environment facilitates the sexual education of children. This includes teaching them the interpersonal skills that are indispensable for safe and satisfactory relationships. Yet some societies are unwilling to introduce it. This is particularly depriving for children from families that ignore the subject or maintain a negative discourse about human sexuality. Sexually naïve children are more prone to victimisation and readily fall into an offender’s trap of secrecy
 ». 
The key concepts to teach children to protect themselves and disclose abuse are the following
 :

°Preparing for everyday life : respect for individuality, self-assertiveness and expressing needs and feelings, problem-soliving and decision-making skills, self-esteem and respect from the others, respect and empathy for others, positive communication about sex ;

P. Gordon, independent consultant (UK),  deplores that « far too few children and young people receive anything approaching adequate preparation for a safe and satisfying adult sexual life
 »
°Identifying and responding to potentially dangerous situations : teach children the right to safety and the right to seek help (it is not ‘snitching’), give them examples of inappropriate adult behaviour and teach them how to respond when they feel threatened or uncomfortable ;

°Identifying, preventing and stopping sexual abuse (‘your body is your own’ ;  distinguishing safe and unsafe touching, a bad and a good secret the ‘No !  Go ! Tell ! strategy) ; seeking help ; safety network).

According to G. HITREC « we must let go of our unrealistic wish to protect our children from life’s hardships and cruelty and focus instead on strengthening their resilience. Children develop resilience by being encouraged to recognise their abilities and inner resources. They need help to acquire skills to cope, recover from hardships and to prepare for future challenges
 ». 
c. Different approaches of sexuality education
Gordon  points that there are two main approaches of sexuality education : at one end, a « risk elimination approach » whose radical version leads to  an  « abstinence only » approach
, and at the other end, a « vulnerability reduction »
. The latter shifts the focus from the level of the individual to that of the group, community or institution
.

Both approaches present weaknesses : 

° First,  they tend to reflect an often unstated assumption that individuals are in control of their lives and behaviour. The reality of sexual abuse indicates how little control some children actually have over their bodies and lives.
° Second, they reflect the individualistic psychological orientation of western societies, underestimating the existnce (in all societies) of multiple and of competing discourses and 

belief systems about sexuality and gender. Vulnerability reduction draws from theories of social action and explicitly seeks to address sexuality-related power differentials
.
There is a mediane approach, i.e. the risk reduction approach and rights orientated. It focuses upon reducing specific risks, such as unwanted pregnancy or sexually transmitted infections (STIs) and can have demonstrable impact (« public health approach »)
. It is based on rights including consideration within the curriculum of social and cultural dimensions of sexuality, such as gender, equity, power and discrimination
.  « The goals of this approach are typically broader than the behavioural orientation of “public health” interventions. So, within a “rights-based” approach, increasing understanding of one’s body and entitlements to rights (including to give or withhold consent), improving self-esteem and acquisition of skills, are all perceived to be desirable outcomes in, and of, themselves, rather than as means to a narrow behavioural end
 ». 

GORDON highlights that it is possible to introduce sexuality education even in culturally conservative settings. He reminds us that a wealth of resource material already exists which includes training materials for educators, curriculum development guides, curricula and resources materials. The Unesco (2009) publication International technical guidance on sexuality education includes a comprehensive bibliography of existing, high quality sexuality education curricula, curriculum guides and teacher training manuals from around the world
.
IV. Instruments bodies
Most of the normative instruments are provided with a treaty body responsible for its implementation in the State Parties. For that issue, a document named « BoardBODIES » is dedicated to the participants. The treaty bodies share a common task that is monitoring the application of their  respective ‘root ‘ instrument. However, some bodies are also the recepients of complaint mechanisms. This is the case of the CRC Body that is the addressee of indvidual complaints. We shall pause on this complaint procedure.
A. Overview
1. As regards the United Nations instruments : the Committee on the Rights of the Child
Compliance with the CRC and its Protocols is monitored by the Committee on the Rights of the Child.
Article 43 UNCRC established the Committee on the Rights of the Child for the purpose of examing the progress made by State Parties in achieveing the realization of the obligations undertaken in the Convention. See UN OPSC, art. 12.
Since 2014, with the adoption of the UN OPIC (Optional Protocol for a Communications Procedure 28.02.2012), complaints may be submitted to the Committee by individuals or groups of individuals claiming to be victim(s) of a violation of the Convention and/or its substantive Optional Protocols. We will take an interest into that newly Communications Procedure (B).
2. As regards The Council of Europe conventions/ Charters
The  European Social Charter has its Charter Body instituted by the article 25 of the Charter, the European Committee of Social Rights (ECSR). It has interpreted the provisions of the Charter as the right of children to protection against all forms of sexual exploitation, in particular from involvement in the « sex industry ». A collective complaints mechanism was established by the Additional Protocol to European Social Charter providing for a system of collective complaints 09.11.1995. The conclusions of the Committee in the case reported through collective complaints has led to a Case-law Digest available on line. The ECSR pointed out that The internet is becoming one of the most frequently used tools for the spread of child ponrography (…) With a view to combatting sexual exploitation of children through the use of internet technologies, State Parties must adopt measures in law and in practice such as providing that internet service providers be responsible for controlling the material they host, encouraging the development and use of the best monitorign system for activities on the net (safety messages, alert buttons, etc) and logging procedures (filtering and rating system, etc.). Internet service providers should be under an obligation to remove or prevent acessibility to illegal material to which they have knowledge and internet safety hotlines should be set up through wich illegal material could be reported. State Parties must ensure not only they have the necessary legislation to prevent exploitation and protect children and young persons, but also that this legislation is effective in pratice
.
The Lanzarote Committee (i.e. the Committee of the Parties to the Convention) is the body established, by virtue of COE Lanzarote Convention (art. 39) to monitor wether Parties have effectively implement the Lanzarote Convention. The monitoring procedure is divided in rounds, each round concerning a theme. The latest one was dedicated to sexual abuse and exploitation in the circle of trust.
Not to mention the European Court of Human Rights. Exploitation of children has firmly been condemned by the ECHR with reference to some CRC provisions (Arts. 32, 36, and 19). This was for instance done in Siliadin v. France
. The Court’s case-law concerning sexual abuse of children under the pertinent articles (1, 2, 3, 4, 8) has been reported in June 2011. We will mention that the Court has found a positive duty on the part of the Contracting states to protect their citizens in providing adequate structures to prevent sexual violence against children. States may be compelled to provide regulations, sanctions and policies that effectively deter or prevent abuse. In some cases of sexual violence, the Courts find that state officials knew or should have known of specific acts of risk of abuse and failed to stop their perpetration or  continuation
.
3. As regards the European Union Acts

The Directive  2011/92/UE of the Parliament and the Council of 11 December 2011 on combatting the sexual abuse and sexual exploitation and child pornography, and replacing Council Framework Decision 2004/68/JHA does NOT
 institue a specific Directive-Body for that sole Directive
. The Directive compells the European Commission, along other directives, the reporting to the European Parliament and the Council.
The action for failure to fullfil an obligation before the Court of Justice
Like for any other European Directive, the Commission may take action if a Member State 1° fails to incorporate the act into its national law and to report to the Commission the measures it has taken, or 2° is suspected of breaching the Directive as part of the secondary law of the Union. If no solution can be found, the Commission can open formal infringement proceedings and eventually refer the Member State to the European Court of Justice.
Proceedings for failure to fulfil an obligation are one of the actions which may be brought before the Court of Justice of the European Union (CJEU). They enable the Court of Justice to control Member States’ compliance with their obligations under European law. Proceedings for failure to fulfil an obligation are based on Articles 258 to 260  of the Treaty on the Functioning of the EU. The failure can stem from instruments (laws, decrees, administrative decisions, etc.) or be the result of facts (administrative practices, etc.). It can be the consequence of positive behaviour (actions) or negative behaviour (abstentions, omissions). Thus, actions can, for instance, consist of the adoption of a text contrary to European law or the express refusal to repeal a national measure that is contrary to European law. Abstentions or omissions can, for example, consist of delays in transposing a directive or failure by Member States to notify national implementing measures to the Commission. The act must be attributable to the Member State. For this reason, the concept of State is interpreted broadly by the Court of Justice in that it may mean all of the State bodies such as the government, the parliament, federated entities or sub-national bodies, etc.
Proceedings may be brought either by the Commission, which is most often the case in practice, or by a Member State. When the Commission initiates proceedings, it must first address a reasoned opinion to the Member State which has not complied with Union law. If, after a certain period, the Member State has still not rectified its failure to fulfil its obligation, the Commission may then bring proceedings against the Member State before the Court of Justice. Once the matter has been referred, if the Court of Justice finds that there has been a failure to fulfil an obligation, it shall deliver its first judgment which includes the measures to be adopted by the Member State in order to rectify the situation. Subsequently, if the Commission considers that the Member State has not taken the necessary measures, it shall bring the matter before the Court of Justice a second time. If the Court confirms that the Member State has not complied with its first judgment, it may then impose a pecuniary penalty on it.

The request for a preliminary ruling before the Court of Justice
The national courts in each EU country are responsible for ensuring that EU law is properly applied in that country. But there is a risk that courts in different countries might interpret EU law in different ways. To prevent this happening, there is a ‘preliminary ruling procedure’. If a national court is in doubt about the interpretation or validity of an EU law, it may – and sometimes must – ask the Court of Justice for advice. This advice is called a ‘preliminary ruling’.
B. The UN Communications Procedure (UN OPIC, 2011)
On December 19th 2011, the General Assembly of the UN adopted the Optional Protocol to CRC on a communications procedure.
There are three main procedures for bringing complaints of violations of the provisions of the human rights treaties before the human rights treaty bodies: 1° individual communications; 2° state-to-state complaints; and 3° inquiries. OPIC includes the three types of procedure. We will only focus on the sole procedure for the consideration of individual communcations (UN OPIC, Part Two ; Committee’s Rules of procedure, Part two).
Note that the possibility of introducing a collective complaint was not established in the OPIC.

 1. The right of the Child to introduce a complaint
OPIC allows every child, She/He believes its fundamental rights were violated, to file individual petitions with the CRC Committee. they can introduce a complaint to the Committee.

Initially, as stated by the CRC, there was  no mechanism for filing individual complaints. State Parties had to submit reports describing the situation of children within their State to the Committee on the Rights of the Child. The UN OPIC reinforce the pre-existing methods of implementation of the CRC.

The fact that the alleged victim(s) is/are represented does not mean that he/she/they cannot correspond with the Committee directly (Article 12). 

2. The material scope of individual Communications
The Committee on the Rights of the Child (CRC) may consider individual communications alleging violations of the Convention on the Rights of the Child or its two first Optional Protocols on the sale of children, child prostitution and child pornography (OPSC), and on the involvement of children in armed conflict (OPAC) by State Parties to the Third Optional Protocol on a communications procedure (OPIC, Article 5).
3. Admissibility conditions of the complaint 

The individual (or a group of individuals) complaint must meet the following conditions (OPIC, Article 7)  under pain of being declared inadmissible :
° the complaint must not be anonymous (Article 7. a) ;

It should be noted that according to the Privacy Rule, the identity of any individual or groups of individuals concerned by any action undertaken under the Protocol shall not be revealed publicly without her/his/their express consent (Committee Rules of procedure, Rule 3). 

° the complaint must be written (Article 7.b.) ;

° the complaint should not constitue an abuse of rights, or be unfounded being incompatible with the provisions of the Convention and/or the Optional Protocols thereto  (Article 7. c) ;
 ° The same matter has not already been examined by the Committee or has not been or is not being examined under another procedure of international investigation or settlement  (Article 7.d) ; 

° The exhaustion of all available internal remedies. This shall not be the rule where the application of the remedies is unreasonably prolonged or unlinkely to bring relief. Thus, the child or their represenatatives must have already files a complaint before a national court. If at that level, the complaint was not successful, the child can then turn to the Committee.  (Article 7.e) ; 
° The communication must not manifestly be ill-founded or not sufficiently substantiated (Article 7.f ) ; 

° The facts that are the subject of the communication did not occurr prior to the entry into force
 of the present Protocol for the State party concerned, unless those facts continued after that date (Article 7.g) ; 

° The communication must be submitted within one year after the exhaustion of domestic remedies, except in cases where the author can demonstrate that it had not been possible to submit the communication within that time limit (Article 7. h). 

These conditions limit the use of this petition, specifically the time limits for lodging a comp laint before the Committee. Reciprocatably, according to the Principle of expeditiousness (Rule 2) ensures that any action undertaken under the Protocol and at any stage of the procedure, the Committee shall handle communications expeditiously and avoid unnecessary delays. It shall also encourage the parties to avoid unnecessary delays. 
4. Interim measures 
Article 6 stipulates that « 1. At any time after the receipt of a communication and before a determination on the merits has been reached, the Committee may transmit to the State party concerned for its urgent consideration a request that the State party take such interim measures as may be necessary in exceptional circumstances to avoid possible irreparable damage to the victim or victims of the alleged violations.  2. Where the Committee exercises its discretion under paragraph 1 of the present article, this does not imply a determination on admissibility or on the merits of the communication ». 
Also see Rule 7 of the Committee Rules of procedure.
5. Transmission of the communication to the State party concerned (Article 8)

Article 8   OPIC stipulates that :

« 1. Unless the Committee considers a communication inadmissible without reference to the State party concerned, the Committee shall bring any communication submitted to it under the present Protocol confidentially to the attention of the State party concerned as soon as possible. 2. The State party shall submit to the Committee written explanations or statements clarifying the matter and the remedy, if any, that it may have provided. The State party shall submit its response as soon as possible and within six months ». 
6. Quick consideration of communications 
 The Committee shall consider communications received under the present Protocol as quickly as possible, in the light of all documentation submitted to it, provided that this documentation is transmitted to the parties concerned (UN OPIC, Article 10.1.). 

The Committee shall hold closed meetings when examining communications received under the present Protocol (Article 10.2). 

Where the Committee has requested interim measures, it shall expedite the consideration of the communication (Article 10.3). 

When examining communications alleging violations of economic, social or cultural rights, the Committee shall consider the reasonableness of the steps taken by the State party in accordance with article 4 of the Convention. In doing so, the Committee shall bear in mind that the State party may adopt a range of possible policy measures for the implementation of the economic, social and cultural rights in the Convention (Article 10.4). 

The Committee may also consult with independent experts at the request of any of the parties. If an expert is recommended by one of the parties, the other party will have the opportunity to propose an additional or alternative expert. The Committee will take the final decision on which expert it wishes to consult (OPIC Procedure, Rule 10).
The Committee may alos decide to hear the Parties. It will  invite the author(s) and/or alleged victim(s) as well as representatives of the State party concerned in order to provide, in person or by way of video or teleconference, further clarifications or to answer questions on the merits of the communication, provided that the Committee deems it to be in the best interests of the child(ren). Any hearing shall be conducted in a closed meeting. The hearings of alleged victims(s) will not be conducted in the presence of State representatives, unless the alleged victim(s) so request and the Committee deems it in the best interests of the child(ren). The Committee shall guarantee child-sensitive procedures at hearings of the alleged victim(s) and it shall ensure that the views of the alleged victim(s) are given due weight in accordance with their age and maturity. The non-appearance of a party will not prejudice the consideration of the case.

Information that a hearing will take or has taken place and the contents thereof will be transmitted to the other party, who will be allowed to make appropriate submissions (OPIC Procedure, Article 10).
 7. Friendly settlement 
A friendely settlement can end the contentious procedure.

According to Article 9 OPIC, « 1. The Committee shall make available its good offices to the parties concerned with a view to reaching a friendly settlement of the matter on the basis of respect for the obligations set forth in the Convention and/or the Optional Protocols thereto. 2. An agreement on a friendly settlement reached under the auspices of the Committee closes consideration of the communication under the present Protocol ». 
According to the general principles guiding the functions of the Committee (Article 2),  the Committee shall be guided by the principle of the best interests of the child. It shall also have regard for the rights and views of the child, the views of the child being given due weight in accordance with the age and maturity of the child ».
8. Contentious Procedure 
According to Article 3.1. The Committee shall adopt rules of procedure to be followed when exercising the functions conferred on it by the present Protocol. In doing so, it shall have regard, in particular, for article 2 of the present Protocol in order to guarantee child-sensitive procedures. 

The Committee has adopted « Rules of procedure under the Optional Protocol to the Convention on the Rights of the Child on a communications procedure » at its sixty-second session (14 January – 1 February 2013).

Article 3.2. provides that  « the Committee shall include in its rules of procedure safeguards to prevent the manipulation of the child by those acting on his or her behalf and may decline to examine any communication that it considers not to be in the child’s best interests ».  Note that when the Committee receives reliable information that a child is subjected to any human rights violations, ill-treatment or intimidation as a consequence of communications or cooperation with the Committee, it may request the State party to adopt and take all appropriate measures urgently to stop the breach reported and submit written explanations and clarifications thereon to the Committee. Compliance with this request shall be monitored. The Committee may also issue public statements in this regard and take such action as may be appropriate (Rule 4).
9. Follow up of the recommandations of the Committee
The State party shall give due consideration to the views of the Committee, together with its recommendations, if any, and shall submit to the Committee a written response, including information on any action taken and envisaged in the light of the views and recommendations of the Committee. The State party shall submit its response as soon as possible and within six months (OPIC Article 11.1 ; Committee’s Rules of procedure, Rule 28.1). 

After the six months period referred, The Committee may invite the State party to submit further information about any measures the State party has taken in response to its views or recommendations or implementation of a friendly settlement agreement, if any (OPIC Article 11.2 ; Committee’s Rules of procedure, Rule 28.1), including as deemed appropriate by the Committee, in the State party’s subsequent reports under article 44 of the Convention
,  article 12 of the Optional Protocol to the Convention on the sale of children, child prostitution and child pornography or article 8 of the Optional Protocol to the Convention on the involvement of children in armed conflict, where applicable (Rule 28.4).
The Committee shall, through the Secretary-General, transmit the information received from the State party to the author(s) of the communication (Committee’s Rules of procedure, Rule 28.3)
After examining a communication, the Committee shall, without delay, transmit its views on the communication, together with its recommendations, if any, to the parties concerned (Article 5.5). 

A rapporteur or working group shall report to the Committee on follow-up activities at each session of the Committee (Rule 28.7). 

________________________

I hope this course has given you some interest to get into the field of the international protection of children against sexual violence or to deepen your current knowledge on the matter.
Thank you for your attention and maybe see you later.

Isabelle WATTIER
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