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1. Introduction

The topic of tax incentives is certainly one of the most intensely discussed areas by economic or legal tax
scholarship. It is also a very sensitive political issue, both at the domestic and international level, especially in the
light of the recent initiatives aimed at curbing (harmful or aggressive) cross-border tax competition, such as for
example the OECD BEPS Report and Action Plan.[2]Within the European Union, the subject takes an even more
central relevance, because it lies at the core of the European control of Member States’ tax sovereignty.[3]JEU
State aid rules and the EU freedoms of movement, as well as soft law initiatives (EU Code of conduct), all
restrain the power of the Member States to use tax instruments to pursue specific policy objectives, whether of
economic, social or environmental nature. The granting of a favourable tax treatment to certain categories of
taxpayers or activities on a territorial basis almost inevitably triggers the suspicion that the definition of these
categories by the Member State concerned could result in unduly benefiting domestic production, or more
broadly distorting the allocation of resources and income, jeopardizing the EU objective of the achievement of the

Internal market.

However, although this suspicion may prove right, in particular when Member States limit the benefit of tax
incentives to their nationals or residents, it is argued that interpreting EU law as generally prohibiting any
territorial restriction to the scope of those favourable measures would excessively hinder Member States in the
pursuit of their domestic policies, without necessarily serving the purposes of EU (tax) integration. The topic in
this article will be discussed in four steps. First, the author shall discuss the functions of tax incentives in light of
the most recent political and academic debates and try to identify general trends in how tax incentives are treated
in EU law. In section 1., the author shall examine the cases in which the European Court of Justice (ECJ) had to
analyse the compatibility of territorial tax incentives adopted by Member States with European Union law
provisions. The author shall focus in particular on the cases concerning the application of the European freedoms
of movement. In section 2., the author critically assesses the actual and potential effects of this case law on the
tax autonomy of the EU Member States. Finally, after a brief comparison of the treatment of those territorial
restrictions in the area of EU State aid law (section 5.), he suggests some refinements in the criteria that the
Court has used so far aimed at better balancing the requirement of the Internal market with the tax autonomy of

the Member States (section 6.).

2. The Functions of Tax Incentives and Their Apprai

sal in EU Law

The main function of taxes is to raise the revenue necessary to finance the missions and responsibilities
entrusted to public authorities, in accordance with the applicable supranational and constitutional arrangements.
But taxes also serve other purposes. Tax legislators often adopt in the framework of social, environmental and/or
economic policies, preferential tax provisions whose effects are to reduce the ordinary tax burden for certain
activities or certain taxpayers. Sometimes, these provisions can be considered as alternatives to direct
government spending programmes, or more convincingly, as subsidies.[4] These preferential tax provisions are
therefore referred to as tax expenditures, tax subsidies or — focusing on the result that they are intending to
achieve — tax incentives. Although these expressions do not cover exactly the same meaning, especially in
economic theory,[5] the author shall nevertheless, for the purpose of assessing their compatibility with superior
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EU norms from a strictly legal perspective, treat them as synonyms.

2.1. The concept of tax incentives: An inevitable e vil?

Since the middle of the 20th century, tax incentives or tax expenditures have been subject to growing scrutiny, for
three main reasons: political transparency, academic research and constitutional and supranational
accountability.

Political transparency is certainly the first reason for the emergence of this interest. Under the influence of the
United States, and in particular of Harvard Professor Stanley Surrey, Assistant Secretary of the Treasury for Tax
Policy in the 1960s, and father of the “tax expenditure” concept,[s] national governments have started to identify
and list the tax expenditures existing in their own tax systems. Tax expenditures have become an object of official
domestic and international publications, sometimes accompanying the State budget.[7] Within the European
Union, this practice has recently become an obligation since the entry into force of a directive requiring Member
States “to publish detailed information on the impact of tax expenditures on revenues” as of 2014.[g]

Following the initiatives improving the transparency of tax expenditures, academic literature and numerous
empirical studies have then contributed, first to define the concept of tax incentives and then to evaluate their
costs and their suitability to influence behaviour as instruments of non-tax policies. The academic debate has first
focused on the criteria to be used to define the tax expenditure, and in particular, whether it necessarily implies a
reference to a benchmark. Moreover, this benchmark — and that was another fundamental question — could be
considered from a normative point of view, i.e. as an ideal tax system or under a positive approach, which would
take into consideration the ordinary tax regime applicable in the domestic tax system of the State concerned.[9]
Interestingly enough, as it will be shown, a similar question arises in the application of EU State aid rules to
preferential tax measures, when assessing the criteria of selectivity.[10]

Another delicate issue addressed by scholars concerns the cost and the effects of tax incentives, whether taken
in isolation or compared to other policy instruments (regulatory).[11] The determination of their cost is extremely
difficult, considering first that it implies to be able to determine the general system, or the framework of reference,
and second that taxpayers adapt their behaviours to the existing tax framework and tend therefore to
—unnecessarily — privilege behaviours favoured by tax incentives in respect to a situation where those tax
incentives would not exist (or would be removed). The substitutability between tax incentives and direct spending
has also been subject to academic discussion. This apparently perfect alternative between those policy
instruments proved to be empirically far less obvious than it had been assumed before, not only as to the
economic effects but also concerning the profound differences in the political decision-making process.[12]
Studies were also made on the effect of tax incentives on economic growth and firm location decisions,[13] on the
net cost or benefit of those measures for public authorities, taking into account the tax revenues generated by the
economic activity they contributed to create or the lesser public expenses they permitted to avoid. Lately, a
growing attention has developed around the adequacy of tax incentives in environmental policies and the
question whether they have to be preferred to regulatory instruments.[14]

An improved transparency and a better knowledge of the phenomenon of tax incentives—generally tempering the
belief in their efficiency- have led to the adoption of a more effective legal framework to control their use, both at
the domestic and at the international level. In the domestic context, they may conflict with the constitutional
principle of equality or principle deriving from it, such as equality in taxation, ability to pay or equality in
competition (Wettbewerbsgleicheit).[15] At the international level, several organizations monitor, review and
sometimes even call for the removal of certain tax incentives, considered as harmful, generally related to
business and investment. This is of course the case for the European Union, with the Treaty on the Functioning
of the European Union entrusting the European Commission with the mission to control State aid measures, as
well as the Council initiatives in order to curb unfair tax competition.[16] Moreover, the issues of tax incentives
have also been dealt with within the World Trade Organization (the control of subsidies in the GATT agreement)
and the OECD (the 1998 Report on Harmful Tax Competition[17] and lately the 2013 Report and Action Plan on
Base Erosion and Profit Shifting).[18]

It could have been expected that the combination of improved transparency, better knowledge and stronger
control should have had as a consequence to restrain governments to make use of tax incentives,
counterbalancing the tendency to adopt them in order to get the political support of certain social or economic
sectors. Experts, whether from academia or government, have indeed put in evidence several weaknesses
inherent to this instrument. In particular, critiques concern the inadequacy of tax expenditures to reach the goal
they are assigned, their excessive costs, the fact that they may constitute hidden subsidies to certain economic
actors, or that they distort international tax competition between States, by being used often in aggressive or
“substanceless” tax planning strategies.[19] This original mistrust against tax incentives was indeed at the base of
Stanley Surrey’s initiative to have the US Congress publishing a tax expenditure budget.[20] Surrey hoped that it
would induce the Congress to abandon narrowly-constructed tax incentives and replace them with better
targeted spending programmes. Despite this wave of criticism, recent studies — even from governmental
sources|21] — tend to adopt a more balanced approach. For example, Easson and Zolt, referring to measures
aimed at encouraging investment in developing countries, consider that “tax incentives can play a useful role in
encouraging both domestic and foreign investment. How useful, and at what cost, depends on how well the tax
incentive programmes are designed, implemented, and monitored.”[22] Moreover, the basic assumption that tax
incentives (tax expenditures) could be singled out in reference to a “normal” tax base is no more universally
accepted, which somewhat undermines the credibility of the benefits of tax expenditures’ approach in the political
decision-making process.[23]

In conclusion, tax incentives have been the object of a wide critique both from a perspective of their axiomatic
compatibility with fundamental legal and economic principles (in particular neutrality and equality) and of their
empirical adequateness to fulfil the goals for which they have been adopted. However, what could be called an
“original mistrust” against the use of tax instruments in non-tax policies should be nuanced. Not only may it
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appear artificial to isolate them from the “normal” tax system, but in some circumstances, they may prove not
only to be efficient, but even more adequate than alternative policy instruments.[24] Design and implementation
play a fundamental role in this context. Therefore, from a more institutional viewpoint, it can be argued that
supranational (or constitutional in the domestic context)[25] rules limiting the taxing powers of public authorities
should be interpreted so as to avoid risks of unjustified distortions or discriminatory advantages, but should not
go as far as fundamentally compromising their use in the framework of non-tax policies.

2.2. EU law and tax incentives: An ambiguous relati  onship

This original mistrust against tax incentives has crossed the Atlantic and is particularly strong within the
European Union. The “economic constitution” of EU integration has been indeed profoundly influenced by the
ordoliberal ideas of economic freedoms and undistorted competition.[26] From the concept of “an open market
economy with free competition, favouring an efficient allocation of resources” expressly spelled out in article 120
of the TFEU almost naturally stems the neutrality (but not the absence) of State intervention, a principle at odds
with the preferential treatment of defined (economic and non-economic) activities characterizing tax incentives.
This underlying economic policy — can be illustrated by the general prohibition made to the Member States to
adopt measures constituting State aid (even if exceptions exist), by the obligation to apply tax incentives in a
non-discriminatory way under the fundamental freedoms, or the initiatives consisting in reviewing and sometimes
ordering the dismantling under the 1999 Code of Conduct on business taxation of favourable tax regimes put in
place by Member States.[27]

Another illustration of the skepticism of EU institutions towards tax incentives can be found in the instruments of
coordination of economic policies (in particular the European Semester and the Economic adjustment
programmes for Member States requesting EU financial assistance).[28] In this period of crisis and tight budget
constraints, Member States, often — it has to be underlined — under pressing recommendations from the
European Commission,[29] have undertaken several reforms in order to limit the effects of certain tax
incentives.[30] The most spectacular application of this anti-tax expenditures doctrine are to be found
unsurprisingly in the Member States that have been the object of Economic adjustment programmes by the
European Union, the Eurozone and the International Monetary Fund (like Greece and Portugal where most of the
tax incentives have disappeared).[31]

Another last confirmation of this trend can be found in the proposal of the European Commission on a common
consolidated corporate tax base, which does not include a provision that can be characterized as a tax
incentive.[32] Moreover, by fully harmonizing the tax base, the Commission implicitly denies the right for the
Member States to adopt such measures at the domestic level. This stance, based on an approach of tax
neutrality, has been challenged by the European Parliament, which considers that Member States should retain
the power to adopt certain incentives for businesses, particularly in the form of tax credits.[33] It is unclear how
the CCCTB project would interact with State aid rules, considering that the Commission through its State aid
guidelines allows Member States to adopt a wide range of corporate tax incentives for different goals as such
research and development, environmental protection, business restructuring or regional development. Of course,
Member States would keep the power to fix different rates and to adopt tax credits in order to pursue those goals.
Nevertheless, one can wonder why the Commission proposed this limitation of power — both for Member States
and for the European institutions — to adopt corporate tax deductions. This latter type of measures tends indeed
to be less costly for the Member States’ budgets than tax credits as well as sometimes better targeted to reach
certain goals, such as for example to foster investments.

However, although it can generally be said that in most cases European law limits the power for Member States
to adopt tax incentives this is not always the case. Other EU law provisions do not only authorize, but sometimes
require Member States to adopt tax incentives. Besides the exceptions to the prohibition of State aid, listed at
paragraphs 2 and 3 of article 107 of the TFEU, an extensive use of tax incentives is made in the indirect tax
directives, such as VAT and excises duties. Those measures not only take the form of individual of collective
derogations to the harmonized system (like for example the possibility to introduce reduced VAT rates or to
exempt or reduce the level of excise duties in favour of environmental-friendly energies),[34] but are sometimes
also a mandatory part of the harmonized system, like for example most of the VAT exemptions (provided that
they can be considered as favourable regimes).35] Therefore, the position of EU law towards tax incentives in
general can be described as ambiguous. This ambivalent position from the European institutions towards tax
intensive is not new. Already in the Council conclusions examining the Ruding report on 23 November 1992, the
Council, while endorsing the concern expressed by the Commission and the Ruding Committee about the
negative effects of “special tax arrangement designed to attract internationally mobile capital and other tax
incentives where these tax arrangements or incentives result in loss of revenue to the member states and unfair
competition”, acknowledged at the same time that “favourable tax treatment can in certain circumstances have a
legitimate role to play in particular as one element in a cohesive regional development policy”.[36]

Moreover, in practice, Member States, in order to ensure the sustainability of their public finance and the
so-called European social model (which is also reflected in the objectives of the EU — see article 3 of the EU
Treaty), have to adopt strategies to maintain growth, competiveness and a decent level of employment. In this
context, tax policies play a very important role, along with educational, innovation and labour market policies.
And developing new growth-friendly tax policies almost necessarily implies the adoption of measures favouring
certain behaviours, and therefore tax incentives. It could also be added that this recourse to tax expenditures
may also be justified in order to foster trust and visibility of domestic governments. Tax incentives are indeed a
very powerful way to send a signal to the population, to economics actors and to European and international
institutions that governments are acting in favour of determined objectives and therefore contribute to enhance
trust in public institutions and more generally in the state of the economy.[37] A quick empirical look at the use of
tax expenditures by national governments shows that despite experts’ and international organizations’
recommendations, States continue to make a very extensive use of them. To give some examples, in a 2010
report (based on data collected between 2006 and 2008), the OECD listed as tax expenditures 86 measures in
Germany, 100 in the Netherlands, 136 in Spain and up to 381 in the United Kingdom. In Italy, a special
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Committee established for this purpose listed in 2011 720 measures for a total cost of EUR 253 billion.[3s] These
numbers should be read with caution, and certainly not serve as a valid basis for a comparison between
countries, because differences in methodology in classifying measure as tax expenditures may vary greatly. They
reveal nonetheless that the recourse to tax incentives is very widespread in EU Member States and therefore
that EU provisions limiting the power of Member States to adopt them can have a very significant impact
throughout the European Union.

3. Territorial Tax Incentives and Fundamental Freed oms in the ECJ Case Law

Assuming that it is illusory, and maybe counterproductive, — to dream about a world without tax incentives, it is
essential to focus on their design.[39] A primary step consists of being aware of the existing limitations of these
instruments. These limitations can be related to the economic efficiency, to the political feasibility or to their
compatibility with the existing constitutional and legal framework. In this article, the author will address only this
latter aspect, focusing on the limits imposed by EU law to the Member States. Furthermore, the author will limit
his analysis to the freedoms of movement included in the Treaty of the Functioning of the European Union
(TFEU), with a limited comparison with State aid rules. The ECJ has intervened in the European debate about
tax incentives. Apart from its role of reviewing European Commission's decision on State aid, the Court has had
the opportunity to test domestic tax incentives against the fundamental freedoms. These freedoms guarantee the
free movement of persons as well as the different means of production such as goods, services and capital
throughout the European Union, and even with third countries (for the free movement of capital).j40]

3.1. Types of measures

The reason why the Court came across tax incentives in its case law on the fundamental freedoms is quite
simple. Tax incentives are most of the time associated with conditions, in order to target more adequately the
objective pursued or to limit their budgetary impact. These conditions can be quantitative, qualitative, temporal
and territorial. Under territorial conditions, the benefit of the tax advantage is geographically limited, usually to the
territory of the Member State (or even to the region within the Member State), which may trigger the application
of freedom of movements. In the vast majority of the cases, the Court held these territorial restrictions to be tax
incentives incompatible with the fundamental freedoms. The ECJ indeed does not only interpret the fundamental
freedoms as prohibiting differences in treatment between nationals and non-nationals, or between resident and
non-resident taxpayers. It is also considers incompatible with the freedoms any disadvantageous unequal
treatment of a cross-border situation in comparison with a domestic situation. Those restrictions are therefore
also not admitted under EU law, unless an “overriding reason in the public interest” as defined by the Court
justifies such treatment.j41]

The Court examined in its case law both not only economic or business-related tax incentives, related to
investment and R&D but also tax regimes aimed at achieving social or general interest objectives.

Among business-related incentives, several cases concerned incentives for research and development. Member
States legislations allowed the deduction (Baxter) [42] or a tax credit (Laboratoires Fournier [43] and Commission
v. Spain) [44] for research expenditures for scientific and technical research carried out exclusively in their
territory. Other cases dealt with investment incentives. Cases decided by the Court concerned an investment tax
premium for assets used in a domestic place of business and excludes vehicles leased to foreign businesses
(Jobra) [45] an investment tax credit denied for capital goods physically used in the territory of another Member
State (Tankreederei ) [46] or more recently, the exclusion of a deduction with respect to risk capital invested in a
permanent establishment located in another Member State (Argenta).[47] Investment of savings by private
individuals in domestic shares may be also encouraged by granting a tax incentive for the acquisition of shares in
resident companies, which was denied in respect of foreign participation (Weidert and Paulus).[4g]

The other tax incentives that came under the Court’s scrutiny pursued very diverse goals. For example, some of
them were related to social security in the broader meaning, namely pension planning and healthcare. These
cases, such as the famous Bachmann and Commission v. Belgium cases, mostly concerned the deductibility of
premiums paid to private insurance companies and their limitation to insurance companies established in the
domestic territory.[49]

Other cases dealt with cultural and educational policy. The Court has examined domestic measures allowing the
deduction of tuition fees paid only to private educational establishments located in their own territory (Schwarz
[50] and Commission v. Germany),[51] limiting the deduction for cross-border education by a “close-to-home”
requirement to the amount paid for national tuition fees (Zanotti)[52] or denying the deduction for gifts made to
foreign research and teaching institutions (Commission v. Austria).[53]

Territorial restrictions to the preferential tax regime to gifts and legacies to charitable bodies were also analysed
by the Court in the Missionswerk Werner Heukelbach case which concerned a reduced tax rate[s4] or in Persche
about the deductibility of gifts in the hands of their donors.[55]

Member States can also use tax incentives for housing policies, primarily to facilitate the access to ownership or
the change of domicile. Examples in the ECJ case law are the granting of a deferral or an exemption from capital
gains tax arising from the sale of a private dwelling on the condition that the taxpayer reinvests the proceeds
within their territory.[56] Other illustrations are cases concerning a tax reduction for the computation of the tax due
on the purchase of a property used as a dwelling based on the fact that a registration tax had already been
previously paid for the acquisition of a property in the same Member State (Commission v. Belgium and
Commission v. Hungary).[57]

3.2. Justifications

In all these cases, the Court considered that those measures constituted restrictions to the freedom of
movement. In a small proportion of them, the Court accepted the justifications put forward by the Member States.
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The justifications invoked by Member States are the loss of revenues due to the extension of the incentive to
cross-border situations, the need to safeguard the effectiveness of fiscal supervision and the fight against tax
evasion and abusive practices, the need for a connection between the recipient of a benefit and the society of the
Member State concerned the preservation of the allocation between Member States of the power to tax and the
need to preserve the coherence of the tax system.

The loss of State revenue or the erosion of the tax base as such has always been rejected by the Court.
However, this does not mean that a Member State may not limit the importance of the tax advantage. For
example, in the Zanotti [58] case, the ECJ held that Italy could limit the tax deductibility of university tuition fees
incurred at a university established in another Member State up to the maximum tuition fees that would have
been paid in the national State university nearest to the taxpayer’s residence.

Another grounds for justification rejected by the Court in its case law on tax incentives is based on the
administrative difficulties that Member States could face when trying to control the direct or indirect beneficiaries
of the tax incentives in other Member States. The Court refused to accept the argument by stating that the
national authorities could use existing EU instruments of administrative cooperation[s9] or even ask the taxpayer
to provide the necessary evidence.[60] Moreover, with regard to the right to fight against tax evasion and abuse,
the Court did not accept the fact that an activity carried out abroad could create a general presumption that those
activities were “wholly artificial arrangements aiming at avoiding the tax normally due”.

The Court also rejected the argument based on “the need for a connection between the recipient of a benefit and
the society of the Member State concerned”.[61] This justification was formerly accepted — at least, in principle —
by the ECJ in several tax and non-tax cases, in particular the Gottwald case,[62] concering the granting of an
annual toll disc free of charge to resident disabled persons.[63] In the Tankreederei | case, concerning an
investment tax credit for capital goods used in the territory of another Member State, the Court held that “as
regards the need for a connection between the recipient of a benefit and the society of the Member State
concerned, (...) with regard to benefits that are not covered by European Union law, Member States enjoy a wide
margin of appreciation in deciding which criteria are to be used when assessing the degree of connection to
society”. However, in this case, the justification was rejected by the Court: “in circumstances such as those of the
case in the main proceedings, where a national provision consistently refuses the benefit of a tax advantage
when the investment is not used in national territory, notwithstanding the fact that the investment in question is
unconnected with any social objective, such a refusal cannot be justified by such considerations”.[64]

A contrario, the Court seems to leave open the fact that the existence of a social objective could allow Member
States to restrict the benefit of (tax) advantages to certain categories of beneficiaries. However, in the
Missionswerk Werner Heukelbach case, concerning a reduced rate for legacies made to charitable bodies of
certain Member States where the donor had a specific connection, the ECJ, concluded that “whilst it is lawful for
a Member State to require, for the purposes of granting certain tax advantages, that there be a sufficiently close
link between the bodies which that Member State recognizes as pursuing some of its charitable purposes and
the activities pursued by those bodies (...), that Member State cannot grant such advantages only to bodies
which are established in its territory and whose activities are capable of relieving that State of some of its
responsibilities (...)".[65] According to the Court, the effect would be to indirectly recognize the justification based
on the need to prevent the reduction of tax revenues, which is not considered as an overrid ing reason of public
interest.

More surprisingly, in the Argenta case,[66] the Court refused to admit the connection between a tax advantage
and a subject-to-tax clause in a cross-border context. The Court held that a Member State could not deny the
application of a tax incentive as regards the capital invested in a foreign permanent establishment of a Belgian
company on the sole ground that the profits of this foreign permanent establishment are exempted from Belgian
corporate income tax under a double taxation convention. The tax incentive concerned was the notional interest
deduction, a measure aimed at reducing the difference in tax treatment between debt and equity, similar to what
has been called allowance for corporate equity in the economic literature.[67)

As far as the territoriality of tax incentives is concerned, the only ground of justification accepted by the Court is
the need to preserve the coherence of the tax system, which is defined as “a direct link (...) established between
the tax advantage concerned and the offsetting of that advantage by a particular tax levy”. The Court accepted
this justification in 1992 on the deductibility of sickness and invalidity insurance contributions and pensions and
life assurance contributionses] and, in the context of housing policy in two decisions of 1 December 2011
(Commission v. Belgium and Commission v. Hungary). [69]Both measures at stake were tax rebates for the
purchase of residential property granted under the condition that the purchaser had already owned his previous
residence on the territory of the State or the region adopting the measure. The Commission had argued without
success that the fact that these rebates were not granted to taxpayers having had their previous residence in
another Member States was a restriction to the free movement of persons (inbound restrictions).

4. Critical Assessment of the Potential Consequence s of ECJ Case Law on Member
States’ Tax Autonomy

This case law of the Court on tax incentives and its consequences on the tax autonomy of the Member States
has raised criticism among policymakers and tax academics. Luc De Broe, in a comment on the Argenta case,
said that “this judgment may cause a headache to tax legislators in Member States who wish to limit the scope of
tax incentives to profit which comes within the purview of their tax jurisdiction”.[70] Critiques even came from
outside the European Union, as US Professors Michael Graetz and Alvin Warren, in their Income Tax
Discrimination and the Political and Economic Integration of Europe pointed out that “the Court’s decisions also
threaten the ability of Member States to use tax incentives to stimulate their economies”.[71]

The author shares these concerns. This case law in its present state can be criticized under three distinct lines of
arguments: the first based on its tax policy implications, the second based on the legal principles governing the
allocation of powers between the European Union and its Member States, in particular the principles of conferral,
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subsidiarity and proportionality, while the third is inspired by considerations based on the nature of the nexus
between taxpayers and the States, as it is presented in classical and modern tax theories.

From a tax policy perspective, there is a fundamental incoherence resulting from the interpretation of the EU
freedoms as requiring Member States to apply tax incentives to residents and non-residents for activities carried
out on their territory and at the same time to extend the scope of application of those incentives to activities
carried out by residents — and even non-residents (for example permanent establishments) — on the territory of
other Member States.

Two fictive examples can help to illustrate these inconsistencies. The first example concerns tax incentives in
favour of investments and it is largely inspired from the Argenta case. Let's assume that a Member State under a
rescue plan (or “economic adjustment programme”) wants to adopt an incentive to stimulate its economy, foster
growth and employment in order to ensure the sustainability of its public finances and get out of the very pressing
tutelage of the Troika institutions.[72] Logically, in line with these objectives, this country should try to make this
tax incentive attractive to a company that invests within the country. By applying the Argenta case law, it appears
rather unlikely that this Member State could not under the fundamental freedoms impose a minimum activity on
the national territory and would have to grant the incentive to investments made in other Member States. In this
context, Greece or Portugal, for example, would have to fund with their own budget the foreign branches of their
companies investing in, say, Germany or in Finland, thus for the exclusive benefit of these Member States, since
they would not be in the position to tax the profits from these branches, having entered into double taxation
agreements with those countries. From the taxpayers viewpoint, cross-border activity would not only be put on an
equal footing but would be clearly favoured in respect to domestic activities: the taxpayer would indeed be able to
benefit from tax incentives provided by two Member States (its State of origin and the State of activity), while
being taxed on the profits generated with the help of those tax incentives only once, assuming that double
taxation is prevented due to the application of the bilateral double taxation convention. Is that a desirable result?
Should Greece and Portugal spend public money on the funding of economic activity in Germany or Finland
without getting any return? Should the taxpayer get a double benefit when investing across borders? Or does it
imply that those countries should refrain from adopting such tax incentives, leaving this possibility (or privilege)
only to the Member States that have enough financial resources to fund pan-European tax subsidies on their own
national budget?

The second example concerns tax incentives in the area of environmental policy. Let's assume that Member
State A in the framework of its environmental policy wishes to give a tax incentive for the acquisition of solar
panels by individuals and their placement on the roof of their dwelling. By contrast, the neighboring Member
State B adopts a tax incentive to promote the use of wind energy by allowing a specific deduction for the
acquisition of wind turbines by individuals. If these Member States want their tax incentives to comply with the
fundamental freedoms as they are currently interpreted by the Court, they should ensure that their incentives are
available to non-residents owning immovable property on their territory as well as to residents (and any other
persons whom they consider subject to taxation) in relation to investments made in other Member States. This is
also the case if income from immovable property (or business income through a permanent establishment) is
exempt in the residence State by virtue of the double taxation convention. The obligation on Member States to
grant incentives to non-residents making green investments on their territories does not raise particular policy
questions. Indeed, it would clearly be discriminatory to deny the tax advantage to non-residents — who adopt the
behaviour encouraged by the State on whose territory they make their investment — solely on the basis of their
residence. However, forcing Member States to grant incentives to investments realized outside their territories
does not appear reasonable. It not only creates a risk of significant loss of revenue caused by tax planning
schemes, but moreover, the obligation to extend tax incentives to cross-border situations leads to spill-over
effects and a serious encroachment on the policy choices made by other Member States. In the example
described above, a Member State would be forced, in order to apply its own national environmental programme,
to fund the installation of solar panels on dwellings located in a Member State that has chosen to favour wind and
not solar energy. This practical consequence is certainly not in line with what could be understood as sound tax

policy.

Moreover, by imposing rather severe justification requirements to territorial restrictions to tax incentives, the ECJ
case law seems to implicitly contain a bias in favour of direct subsidies and against tax expenditures. In the
Schwarz case, the Court rejected the argument of the German government that Member States should not be
obliged to “(...) support, by way of a tax advantage for school fees, educational establishments which fall under
the education system of another Member State”.[73] According to the Court, the German legislation did not
provide for a “direct subsidy (...) to the schools concerned but for the grant of a tax advantage to parents in
respect of school fees incurred on behalf of their children”.[74] Does it mean that the issue of this case would
have been different, had Germany opted for a direct subsidy? If so, the Court would indirectly favour the use of
subsidies over tax advantages, while the (political) choice between these two policy instruments should be left to
the Member States.[75] This bias also raises concerns as regards the overlap with a specific instrument provided
by the treaty to control State subsidies, whether in the form of direct expenditure of tax incentives, i.e. the control
of State aid provided by articles 107-108 of the TFEU.[76]

Secondly, this case law leads to inconsistent results also when analysed in light of the principles of conferral,
subsidiarity and proportionality (article 4 and 5 of the TEU). According to the Treaties, certain competences have
been entirely transferred to the European Union, others are shared between the European Union and the
Member States and the rest of the competences, according to the principle of conferral, have remained within the
exclusive jurisdiction of the Member States. Fundamental freedoms should be interpreted in accordance with this
system of division of powers. The area of tax incentives raises specific issues since it shows that tax incentives
have a hybrid nature, since they pursue goals that are linked to non-tax competences, such as — education,[77]
health,[78] social policy,[79] employment,[so] research and development,[s1] economy and business, or even land
use planning or housing policies.[s2] These non-tax competences have a different impact on the achievement of
the Internal market and the other goals of European integration. For example, the distorting effects of territorial
tax incentives in the area of Research, Development and Innovation (like the so-called “patent boxes”) cannot be
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compared to preferential tax measures applicable in the residential housing sector, an area where spillover
effects on other Member States are much less important and certainly less damaging to European integration.
Therefore, this hybrid nature of tax incentives should be properly taken into consideration.

Thirdly, forcing Member States to expand the scope of tax incentives to situations that fall outside the scope of
their territorial jurisdiction could also be seen as being at odds with most of the theories developed in order to
justify taxation in contemporary States. What these theories all have in common is that they propose ethical
foundations to the relationship between citizens, taxpayers and public authorities. Among those theories, the one
developed by the late Klaus Vogel, one of the most inspiring tax lawyers of the 20th century appears particularly
relevant in this case. In his article The Justification for Taxation: A Forgotten Question,[83] Vogel criticizes the two
classical theories for justifying taxation: the benefit theory and the sacrifice or social contract theory. Under the
benefit theory, taxes are the price paid by each individual in compensation for the public services provided by the
State to him or her individually. Under the sacrifice or social contract theory, taxes are based on the assumption
that each individual should contribute to the common wealth according to his capacities or ability to pay while the
States should grant to its public services according to the needs of each individual.[g4] Denouncing the
inadequacy of these theories, Vogel proposes instead to justify taxation on the basis of the principle of
reproductivity. According to this principle, which he took from Lorenz von Stein,[85] but which shares some
similarities with what has been more recently referred to in the US literature as “expanded or new benefit
principle” or partnership theories,[g6] the State is entitled to a share of the benefits it contributed to create by
spending measures.[87] Although this theory may be criticized as regards its exact normative content, it would
imply in a cross-border situation that a Member State should be entitled to benefit from the effects of the activities
it contributed to foster through the adoption of tax incentives, or at least, that it should not be forced to subsidize
economic activities generating revenues lying outside the legal boundaries of its power to tax.

5. Comparison with the State Aid Approach

Although the main focus of this article is the compatibility of (territorial) tax incentives with fundamental freedoms,
it appears important to briefly address the treatment of this type of measures under the State aid rules. Tax
incentives adopted by the Member States may indeed entail territorial restrictions, which under the State aid
terminology, could be considered as selective by the Commission and/or the ECJ.

As a preliminary caveat, it seems important to remember that not all tax incentives fall into the scope of
application of the EU State aid provisions. Only the advantages granted directly or indirectly to “undertakings” are
indeed susceptible of being characterized as State aid. And, as we have seen above, Member States can
choose to grant tax reductions to (mostly non-economic) activities carried by persons or bodies that do not
qualify as undertakings for the purpose of article 107 of the TFEU. State aid control may indeed be seen as an
important tool of economic policy, characteristic of a legal system whose principal aim is the achievement of the
Internal market, where ideally economic competitors are put on equal footing, independently of their country of
origin and/or the nature or form of their activity. It is however not aimed at influencing non-economic policies, less
intimately linked to the Internal market, where according to the principle of conferral expressly acknowledged in
articles 4 and 5 of the TEU, Member States retain full sovereignty. Therefore, if State aid rules do not apply to tax
incentives granted to taxpayers that do not qualify as undertakings, only the economic freedoms of the Treaty
could potentially be applicable, provided however that these incentives do not apply to economic transactions
ultimately beneficial to undertakings.

Concerning the existence of State aid, as the ECJ case law provides, four criteria are to be fulfilled in order to
declare a national measure prohibited by article 107 of the TFEU. According to the Court, these criteria are:

First, there must be an intervention by the State or through State resources. Second, the intervention
must be liable to affect trade between Member States. Third, it must confer an advantage on the
recipient. Fourth, it must distort or threaten to distort competition.[gs]

Moreover, the Court adds another requirement to complete the analysis: “according to settled case-law, the
concept of State aid does not refer to State measures which differentiate between undertakings and which are,
therefore, prima facie selective where that differentiation arises from the nature or the overall structure of the
system of charges of which they are part (see, to that effect, Case 173/73 Italy v. Commission, paragraph 33,
and Case C-148/04 Unicredito Italiano [2005] ECR 1-11137, paragraph 51)”.[89]

In the area of taxation, the defining criteria for establishing that a measure constitutes State aid is the existence
of an advantage in favour of “certain undertakings or the production of certain goods” referred to as the selectivity
criteria. The assessment of selectivity implies a comparison between the favoured group of undertakings “with
other undertakings which are in a legal and factual situation that is comparable in the light of the objective
pursued by the measure in question”.[o0] The selectivity of a measure can be of a different nature: sectorial,
material or territorial. In this latter case, a tax measure will be considered territorially selective if it grants a tax
advantage only to undertakings situated in a part of a geographical area constituting the reference framework.
This reference framework is usually the territory of the Member State as a whole, but in some cases be restricted
to the territory of a region, which enjoys sufficient constitutional, procedural and economic autonomy to adopt its
own tax measures and to bear the consequences of its policies.[91] In the same way Treaty freedoms may also
prohibit territorial limitations to the granting of tax advantages by Member States based on distinctions between
taxpayers. A distinction made by a tax measure between (comparable) domestic and cross-border situations may
lead to declare it — if unjustified — incompatible with EU law. There is certainly a similarity between the two
systems in that both constitute a form of European control of the definition made by Member States of the
categories of taxpayers benefiting from a tax advantage and those that do not. To a certain extent, both systems
reflect a certain idea of neutrality and of non-discrimination.

There is however an important distinction between the State aid and the fundamental freedoms regime
concerning the territorial framework in which the assessment of the compatibility of a national tax measure takes
place. In the State aid regime, the reference framework is the territory of a single Member State (or a region
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within it), and not the territory of the European Union as a whole.[92] On the contrary, in the assessment of the
compatibility of a national tax measures with the EU freedoms, the Court always tends to consider a broader
territorial framework, i.e. the Internal market. The comparison between purely domestic situations and cross-
borders situations are indeed inherent to the Treaty freedoms control. In the State aid control, the Internal market
dimension is certainly taken into account in the verification of the condition related to the affection of the trade
between Member States; it is however not an essential feature in the selectivity test.

The Germany v. Commission case is particularly interesting in the analysis of the distinction between State aid
and Treaty freedoms as regards territorial restrictions to tax incentives. In this case, the Court upheld the
Commission’s decision, in which a German tax scheme aimed at fostering investment in the Lander of the former
East Germany was considered incompatible both with the prohibition of State aid and the freedom of
establishment. The scheme consisted in the right to set off a gain resulting from the sale of shares against the
costs of purchasing new shares in capital companies, provided that the latter companies had both their
registered office and their central administration in one of the new Lander or in Berlin, and that they have no
more than 250 employees at the time the shares are acquired (or were holding companies whose sole objective
is to administer participations in companies having such characteristics). According to the Commission, “the tax
scheme confers a direct advantage on certain natural and legal persons, who are the direct beneficiaries, to
encourage them to acquire certain assets from certain firms, who are the indirect beneficiaries.”[93] The
selectivity of the measure could be further established as the measure targeted undertakings in a specific
geographical area and of a specific size (more than 250 employees). On the compatibility with Treaty freedoms,
the Commission decided that “the scheme thus favours east German and Berlin companies as compared with
companies with their registered offices outside Germany, and consequently infringes the ban on discrimination in
[the provisions of Treaty on the freedom of establishment]”. The Court followed the Commission on both grounds.
Concerning the freedom of establishment, the Court focused — contrary to the Commission which did not address
this issue — on the absence of objective difference between “undertakings having their registered office on its
territory”, and “undertakings having their registered office in another Member State” in light of the objectives of
the measure. According to the Court, “there can, however, be no such objective difference of situation between a
company established in a Member State other than the Federal Republic of Germany and carrying on economic
activity in the new Lander through a branch, agency or fixed establishment, a company which cannot claim the
benefit of the contested measure, and a company having its registered office on German territory, which does
profit from the tax concession introduced by that measure.[94] This latter paragraph of the Court's decision refers
to two different aspects of the German tax measure. Under a first aspect, the measure favoured only
undertakings which were active in a certain geographical area. Under another aspect, the measure was not
applicable to undertakings that, however being materially in a comparable situation of those benefiting from the
advantage as to the geographical area of activity, did not fulfill a criteria of residence because not being a legally
distinct entity of a legal person having its registered office in another Member State. However, since the German
legislator had used in order to consider that an undertaking was active in the new Lander the criterion of the
place of the registered office, the overlap was almost inevitable.[95]

As the Court repeatedly held, the Commission cannot authorize under State aid rules a Member State to apply
tax measures which do not fulfill the requirements of equality of treatment imposed by the Treaty freedoms.[96]
The recent Commission Regulation of General Block Exemption echoes this constraint, by stating that it shall not
apply “to State aid measures, which entail, by themselves, by the conditions attached to them or by their
financing method a non-severable violation of Union law, in particular:

(a) aid measures where the grant of aid is subject to the obligation for the beneficiary to have its
headquarters in the relevant Member State or to be predominantly established in that Member
State; However, the requirement to have an establishment or branch in the aid granting Member
State at the moment of payment of the aid is allowed,;

(b) aid measures where the grant of aid is subject to the obligation for the beneficiary to use nationally
produced goods or national services;

(c) aid measures restricting the possibility for the beneficiaries to exploit the research, development
and innovation results in other Member States”.[97]

The examples of territorial conditions constituting non-severable[9s] violations of Union law given in the
Regulation are either strongly restrictive or discriminatory or in contradiction with explicitly recognized Union
objectives. In line with the Laboratoires Fournier case law, since Member States have agreed to pursue the
objective of “achieving a European research area” at the EU level,[99] it seems rather logical that tax incentives or
other forms of aid in favour of research and development should not entail territorial restrictions.[100]

On the contrary, the wording seems to imply that the Commission could authorize — and therefore not consider
incompatible with the EU freedoms — “softer” territorial restrictions in particular the obligation to perform an
economic activity on the territory of the Member States granting the aid. This differentiated approach finds a
remarkable application in some decisions adopted by the Commission allowing Member States to impose
territorial restrictions for the granting of a preferential tax regime in the area of audiovisual works.[101] In casu, the
tax advantage was linked to the obligation for the beneficiary to invest a very significant part of the aid within the
territory of the Member State granting the advantage. Far from being isolated cases, those decisions are based
on a general Commission Communication, stating that “a certain degree of territorialisation of the expenditure
may be necessary to ensure the continued presence of the human skills and technical expertise required for
cultural creation”.[102] On the grounds of the promotion of culture (art. 107 (3)(d) of the TFEU), the Commission
accepted “as an eligibility criteria territorialisation in terms of expenditure of up to 80% of the production budget of
an aided film or TV work”. In a recent Communication of 14 November 2013, the Commission substantially
confirmed its approach.[103] Moreover, the Commission deemed necessary to give arguments to justify the
territorial spending restrictions. According to the Commission:

29. Territorial spending obligations constitute a restriction of the internal market for audiovisual
production. Therefore, the Commission commissioned an external study on territorial conditions
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imposed on audiovisual production which was completed in 2008. As stated in the 2009 extension of
the Cinema Communication, overall, the study was inconclusive: it could not judge whether or not the
positive effects of territorial conditions outweighed the negative effects.

29. However, the study found that the costs of film production seem to be higher in those countries
which apply territorial conditions than in those which do not. The study also found that territorial
conditions may cause some obstacles to co-productions and may make them less efficient. Overall, the
study found that the more restrictive territorial spending obligations do not lead to sufficient positive
effects to justify maintaining the current levels of restrictions. It also did not demonstrate the necessity
of these conditions in view of the objectives pursued.

30. A national measure which hampers the exercise of fundamental freedoms guaranteed by the Treaty
may only be acceptable when complying with several conditions: it has to pursue an overriding reason
of general interest, it has to be suitable for securing the attainment of the objective which it pursues and
must not go beyond what is necessary in order to attain it. The specific characteristics of the film
industry, in particular the extreme mobility of productions, and the promotion of cultural diversity and
national culture and languages, may constitute an overriding requirement of general interest capable of
justifying a restriction on the exercise of the fundamental freedoms. Therefore, the Commission
continues to acknowledge that, to a certain extent, such conditions may be necessary to maintain a
critical mass of infrastructure for film production in the Member State or region granting the aid. (ref.
omitted)

The Commission therefore has directly assessed in this case the compatibility of territorial spending obligations
in the area of cultural production under the fundamental freedoms, on the basis of the relevant ECJ case law.[104]
However, there is an essential difference between the Commission’s and the Court’s approaches. Unlike the
Court, which assess the compatibility of exercise of Member States’ competences against individual rights and
freedoms (which almost naturally implies a bias in favour of the latter), the Commission weights the respective
interests of European and national policies. Such a balance between policies does not contain the same bias and
seems to allow more room for the Member States to justify the reasonableness of their policy choices, while
safeguarding the effectiveness of the objectives of European integration. Moreover, by switching from a
rights-based to a competence-based analysis, the Commission’s approach to territorial conditions to tax
incentives mitigates the tendency to regard the freedoms of movements in the Treaty as absolute economic
rights,[105] looking at the policy objectives and the overall constitutional framework behind them.[106]

As a conclusion, it is interesting to see that the Commission seems to acknowledge the a priori violation of the
fundamental freedoms only as regards differences in treatment based directly or indirectly on the nationality (i.e.
residence) of the beneficiaries. The other potential restrictions, i.e. the measures which tend to restrict cross-
border economic transactions by granting them a less favorable treatment than purely domestic transactions, are
analysed with more flexibility. For example, in its analysis of the compatibility of territorial restriction to tax
schemes in favour of audiovisual works, the Commission often strikes a balance between conflicting interests,
according to the proportionality as regards the objective that the proposed tax scheme pursues.

6. Proposing an Analytical Framework To (Try To) Ju  stify Territorial Tax Incentives

At the moment, uncertainties exist about the extent to which the case law of the Court jeopardizes the possibility
for Member States to adopt tax incentives with territorial conditions. Currently, there is a risk that a too strict
interpretation of the fundamental freedoms as prohibiting any conditions of this type to the granting of tax
incentives would seriously damage the effectiveness of their economic and social policies. It has indeed been
shown that, in light of recent economic literature tax incentives, if properly designed and implemented, can play a
specific role in domestic policies and that, contrary to previous approaches, their use should not be
systematically limited.

The author does not however, envisage a complete overturn of the principles governing the division of taxing
powers between the European Union and Member States, i.e. that as some have advocated in the past there
should be areas — such as taxation — reserved to Member States where fundamental freedoms should not be
applied (and the ECJ should not intervene). Tax incentives, as any domestic (tax) measures, should be
reviewable under the freedoms. Nevertheless, there seems to be room for enhancing the interpretation
framework of the fundamental freedoms, in particular as regards the notion of proportionality. Why indeed
endorse an interpretation of the fundamental freedoms that would lead as a result that Member States are
excessively hindered in the exercise of their exclusive competences according to the European treaties if there is
an alternative interpretation that allows for a more harmonious exercise of the powers between both levels of
government?

Although there are many examples in the case law of the ECJ of a balancing of interests between the application
of EU fundamental and the exercise of MS retained powers,[107] it is generally presented as a conflict between a
(EV) individual right and a (national) rule. As such, it has not (yet) been framed in terms of conflict (or sharing) of
competences (or policies). However, as it is explicitly recognized in article 4 of the TEU, the principle of
proportionality may also be used — in conjunction with the principle of subsidiarity — to solve a potential conflict of
competences, resulting from EU intervention is an area where it has no exclusive competence, as is the case in
the Internal market.[108]

Such a proportionality test can be found in the constitutional tradition of some Member States, like Belgium.
When having to assess whether a rule adopted by the level of government does not encroach too much into the
powers conferred to other levels of government, the Belgian Constitutional Court applies its own definition of the
principle of proportionality.[109] According to this principle, a level of government making use of its taxing powers
and influencing, by doing so, within an area of responsibility of another level of government must ensure that its
tax measures do not encroach too far upon the other government’s constitutional responsibilities. According to
the Constitutional Court, it is not sufficient in order to prove a breach of the proportionality principle to ascertain
that the measure taken by one level of government has an impact on an area within the competence of another
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level of government. Since in a federal structure, competences inevitably do intersect, it must also be proven that
this impact negatively affects the policy determined by this level of government in its own area of competence. In
Belgium, this principle applies vertically to the relation between the Federal State and Regions, but also
horizontally to the relation between the Regions. This case law of the Belgian Constitutional Court — as well as a
renewed approach of the notion of territoriality — could inspire the ECJ to refine its case law on tax incentives.
The concept of territoriality, which is also one of the founding principles of federalism, could be of great help in
achieving a better balance in the division of competences between Member States. Indeed, the territoriality
principle — and the recognition of Member States’ individual choice as to the territorial limits of their respective tax
policies — could be used in order to determine which States have to grant the tax advantage and which States
are entitled to deny it.[110] It is also worth noting that such a concept of proportionality has emerged in a
constitutional context where conflicts of attribution between public authorities are not generally solved through
the application of a principle of primacy of one level of government on the other. Considering the sui generis
dimension of European integration, such an approach could fit appropriately into the paradigm of constitutional
pluralism[111] or the similar concept in the German scholarship of multi-level constitutionalism,[112] to describe the
relationship between the EU and the Member States’ legal orders. The originality of the approach would be to
accept to test the proportionality of the interpretation given to the fundamental freedoms in the way similar to the
proportionality of EU secondary acts.[113]

Moreover, the Court should adopt a slightly different approach for business-related (or income-related) tax
incentives and for social (not income-related) tax incentives. This distinction has particular relevance in the EU
context for two reasons. On the one hand, business-related tax incentives fall within the scope of State aid
provisions, while social tax incentives generally do not. Whilst, on the other, business-related tax incentives are
clearly connected with the achievement of the Internal market, an area where Member States have entrusted the
European Union with wide powers, while social tax incentives generally concern domains which remain under the
exclusive competence of the Member States, such as social policy, education and culture.

On the one hand, concerning business tax incentives, the Court should consider that Member States cannot in
principle subject their application to territorial conditions, with one exception. Contrary to its approach in the
Argenta case, the Court ought to recognize the coherence of the Member States’ choice to grant a tax advantage
only in respect to activities directly or indirectly connected to the generation of income taxable under the
domestic legislation. For this purpose, the exemption under a double taxation convention should not be
considered as the exercise of taxing rights but recognition that a particular item of income falls within the taxing
competence of another Member State. This is logical and not detrimental to the achievement of the Internal
market: the exemption from taxation should be seen as an advantage per se, that should be seen as an
alternative to the situation of being subject to tax but being granted the tax advantage. On the other hand, with
regard to non-business-related tax incentives (or social tax incentives), the Court should assess the
proportionality of the territorial limitation with respect to two considerations. First, the Court should examine
whether territoriality is not necessary for the Member States to implement a policy in the area of their exclusive
competence which has little impact on the objectives of the European Union. Second, the Court should take into
account the negative incidence of an extension of the scope of application of this tax incentive to situations or
activities taking place in other Member States.

The author acknowledges that the distinction between economic and social tax incentives is not clear-cut
(although this could be clarified if used as synonyms of income-related or not income-related incentives), and
lacks an explicit basis in the European Treaties. However, the Court in its case law on fundamental freedoms has
always left (relatively) open the list of public interest or public policies justifications (which would broadly intersect
with the category of social tax incentives), while being much more restrictive in accepting purely (domestic)
economic reasons.[114] In the author’s view, this scheme of analysis does not necessarily have to be explicitly
implemented; it could simply be used by the Court as a background in the assessment of the proportionality of
the restrictive character of the domestic measure at stake. As it was shown in the area of State aid, as regards
the European Commission’s acceptance of territorial spending obligations concerning (tax) incentives to
audiovisual works, such a proportionality test would not be completely new in the European landscape.

Moreover, in recent Opinions in two different cases, Advocate General Kokott seems to adopt an angle of
approach that is not dissimilar to the one proposed by the author. By referring to “the intensity of the prejudice to
the Internal market” in order to justify on the basis of the conservation of national natural heritage and cultural
heritage, the application of favourable tax regimes limited to estates situated in the Netherlands, the Advocate
General implicitly acknowledges that some territorial restrictions are more harmful than others to the functioning
of the Internal market, and that a graduated approach is necessary.[115]

In conclusion, the proposed approach would not put at risk the achievement of the Internal market and of
fundamental freedoms, but, by introducing the concepts of conferral, subsidiarity and proportionality in the
interpretation of the fundamental freedoms, would ensure Member States proper room for manoeuvre in
designing tax incentives in the framework of the policies in their area of (exclusive) competence. Of course, this
is a second-best option compared to a European Union with common economic, social and tax policies (including
tax incentives), as well as pan-European solidarity mechanisms, funded through an adequate EU budget. But
such a situation appears at the moment so remote from the institutional and legal European reality: suggesting
the Court to adopt those interpretative tools, far from jeopardizing this apparently illusory objective, could be a
further step in the direction of a more harmonious system, which coherently reflects the diversity of the EU
constitutional pluralism within an integrated market.

* Professor of Taw Law, UCLouvain and WU Vienna, Avoc  at (Liedekerke, Brussels). The author can
be contacted at edoardo.traversa@uclouvain.be
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