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[bookmark: _GoBack]Relation between EU competition and labour law: the need for a new paradigm?

YESTERDAY (1990-2020) - Interference of competition law in the sphere of collective bargaining
· Denial of the right to collective bargaining of self-employed (ECJ FNV Kunsten).
· Non-discrimination principle (=basic capitalism rule) gives right to undertakings to intervene in the collective economy: pensions of the private sector (ECJ Albany, Cisal, AG2R, …) ; pensions of the public sector (ECJ Commission v. Germany, Allianz, …) ; Organizing public services and healthcare.[footnoteRef:1] [1:  Jean-Benoît Maisin, “Affaire UNIS : octroyer des droits exclusifs par la négociation collective requiert une mise en concurrence ?“, dans P.-O. de Broux, P. Nihoul (dir.), Actualités de droit public économique, Limal, Anthemis, 2017, pp. 7-27.] 

· Public tenders promote competition in place of fair wages (ECJ Ruffert, RegioPost).
In the meantime: a very few merger projects in the IT sector were investigated by the EU Commission, zero rejected…[footnoteRef:2] [2:  On the merger control tool: Pauline Affeldt, Tomaso Duso et Florian Szücs, “EU merger Control Database: 1990-2014“, DIW, 2018.] 

TODAY
1. Socio-economic situation
· Wave of mergers and consolidation, tremendous increase of financializing of the firms, lack of public interest when governing the economy.[footnoteRef:3] [3:  Michelle Meagher, “Competition is Killing Us. How Big Business is Harming Our Society and Planet - and What To Do About It”, London, Penguin Books, 2020 ; Jordan Brennan, “Rising corporate concentration, declining trade union power, and the growing income gap: American prosperity in historical perspective”?, Levy Economics Institute, 2016.] 

· Social protest, political weakness, industrial failures: GE – FR – UK – BE – PL – IT – HU – AT
· Opening for new ideas about how to manage and regulate market capitalism so it works for the people and the planet.[footnoteRef:4] [4:  For example, see the new agenda of the Financial Times, https://aboutus.ft.com/en-gb/new-agenda/.] 

2. National competition authorities at the forefront
· French authority tries to redefine the boundaries between collective bargaining and competition law.[footnoteRef:5] [5:  Autorité de la Concurrence, avis n° 19-A-13 du 11 juillet 2019 relatif aux effets sur la concurrence de l’extension des accords de branche.] 

· Dutch market authority: heading to a full recognition of the right to collective bargaining for all workers (among them, self-employed).[footnoteRef:6] [6:  Autoriteit Consument en Markt, Guidelines - Price arrangements between self-employed workers.] 

· Greek competition authority promotes the cooperative model.
· Various national authorities are working on the concept of fairness and fair price (ex.: fruit picking in Belgium).
3. (Some) institutional appetence
· EU DG Comp (Digital agenda: p.6 + numerous references to fairness).[footnoteRef:7] [7:  COM(2020) 67 final, Shaping Europe’s digital future.] 

· In the US: Clean Slate for Worker Power (campaign context – to be relativized)

TOMORROW (2020-20??)
1. The platforms capture the value -> exploitation. But who creates the value? The firms, the workers? Concepts are vanishing. Call for a new analytical grid.[footnoteRef:8] [8:  Ioannis Lianos, Nicola Countouris, Valerio de Stefano, “Re-thinking the competition law/labour law interaction: Promoting a fairer labourmarket”, European Labor Law Journal, 2019, pp. 291-333.] 

2. Crescendo pregnance of the workers within the sphere of competition law?
· A fully recognized right of self-employed to collective bargaining means the extension to the legally binding agreements for all self-employed
· The recognition of the inexistence of the labor market(s) requires a better framework for the workforce (among others: for posted workers) – State aids is a tool to avoid social dumping and to pursue fiscal law shopping (Apple in Ireland[footnoteRef:9]). [9:  See also the case lead by EPSU against MacDonald, SA.38945 Alleged aid to Mc Donald's – Luxembourg.] 

· A redefined way of analyzing the mergers projects (Reg. 139/2004), in a view to:
i. Enlarge the regulatory spectrum and verify if a project is good for the well-being (too much financialisation kills the real economy).[footnoteRef:10] [10:  Andrew McLean, “Beyond the Regulatory Border: Shadow Banking and the Asset Management Industry”, International Corporate Rescue, vol. 15, n° 1, 2018,  p. 56 ; Jan Toporowski, « The crisis of finance and the crisis of accumulation : it was not a ‘Lehman Brothers’ moment » in Turan Subasat, The Great Financial Meltdown. Systemic, Conjunctural or Policy Created?, Edward Elgar, 2016.] 

ii. Engage all stakeholders, including the workers’ representatives of the companies in the process.[footnoteRef:11] [11:  Some templates are available here: https://www.dropbox.com/sh/f0lxc8h2us115ff/AAAJ89qkV90GV0LYYWuTK1Gqa?dl=0.] 

· Article 102 as a sword to promote fair wages/prices when there is an unwarranted exercice of bargaining power on the demand side (// Article 61 CECA).[footnoteRef:12] [12:  Simon Holmes, “Climate change, sustainability and competition law. Climate Change is an Existential Threat: Competition Law must be part of the solution and not part of the problem”, Oxford Journal of Antitrust Enforcement, to be published.] 

3. Need for a capitalism that respects the environment.

TOWARD A NEW PARADIGM?
· Too much competition is a threat to the democracies -> Back to the origin of competition law: prevent the abuses.
· Concentration of economic power in itself is reprehensible (>< behavioral approach)[footnoteRef:13]. Active role of the workers’ representatives could be a remedy in the super-firms? [13:  John Kwoka, US antitrust and competition policy amid the new merger wave, Washington Center for Equitable Growth, Juillet 2017. ] 

· Firms tend to escape the regulatory framework and, therefore, continuous interventions 
–including through collective bargaining and collective agreements– are necessary.
· With a strong EU approach: Art. 4 TEU (fairness, sustainability) (>< US efficiency).
· Define a new compass for the market: environmental and social sustainability, drop (partly) market definition. Requires a new competition law toolkit!
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