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This commentary builds on the contributions of Ana Paula Dourado – “Reconciling Interests in EU Direct Tax Law”, Sam Van der Vlucht – “Executive consent for European tax policymaking - a threat to the democratic foundation of taxation?” and Rita Szudocky – “The European Union’s impact on democratic tax lawmaking”.  The three of them examine, from complementary perspectives, the institutional and normative dynamics specific to the development of European Union (EU) tax law. They question the democratic legitimacy of this process, both in terms of its procedural modalities and its substantive effects, placing it within the broader context of transformations in the relationships between Member States, EU institutions, such as the European Parliament, the Council of the European Union, and the European Court of justice and international organisations, notably the Organisation for Economic Co-operation and Development (OECD).
This analysis is structured around a tripartite typology of legitimacy: legitimacy by the actors involved, legitimacy by the process, and legitimacy by purpose. This framework makes it possible to articulate the theoretical foundations of consent to taxation with the concrete transformations of tax law within the EU legal order.
It concludes by showing that the issue of legitimacy far from being an abstract reflection without legal implications, may impact the discussion on the validity of EU tax rules, taking as  example the recent controversies around the adequacy of  the use of Article 115 TFEU to adopt directives in the area of anti-avoidance measures and administrative cooperation.
I. Legitimacy by the People: Consent to Taxation and European Citizenship
The classical principle that there should be “no taxation without representation”[footnoteRef:2] postulates an inseparable link between the status of taxpayer and participation—direct or indirect—in normative deliberation. This link, historically rooted in the parliamentary tradition, is today relativized in the EU context. [2:  This principle originates in Anglo-American constitutionalism, notably the English Bill of Rights (1689) and the American Revolution, but has also developed in continental European constitional history : see for example, P. Essers (ed.), History and Taxation: The Dialectical Relationship between Taxation and the Political Balance of Power, IBFD, 2022 ;  F.B.J. Grapperhaus, Taxes, Liberty and Property: The Role of Taxation in Democratization and National Unity (511-1787), Meiburg Pers, 1989.] 

Legally, this principle is not explicitly enshrined in the Treaties. However, it forms part of the EU’s democratic ethos as implied in Article 2 of the Treaty on European Union (TEU), which states that the Union is founded on the values of democracy, equality, and the rule of law[footnoteRef:3]. The link between taxation and representation can also be related to the right to vote and stand as a candidate, as recognised in Article 20(2) of the Treaty on the Functioning of the EU (TFEU) and Article 39 of the Charter of Fundamental Rights of the EU[footnoteRef:4]. [3:  Article 2 TEU: “The Union is founded on the values of respect for human dignity, freedom, democracy (...)”.]  [4:  Article 20(2) TFEU: “Citizens of the Union shall enjoy the rights and be subject to the duties provided for in the Treaties. They shall have, inter alia: (...) the right to vote and to stand as candidates in elections to the European Parliament and in municipal elections in their Member State of residence, under the same conditions as nationals of that State (…)”; Article 39 Charter of Fundamental Rights of the EU: “(1) Every citizen of the Union has the right to vote and to stand as a candidate at elections to the European Parliament in the Member State in which he or she resides, under the same conditions as nationals of that State. (2) Members of the European Parliament shall be elected by direct universal suffrage in a free and secret ballot”.] 

Van der Vlugt and Szudocky consider that the Court of justice has recognized the principle of legality in the Fiat case, on State aid[footnoteRef:5], without “reference to the democratic element”.   [5:  “[…] the principle of legality of taxation, which forms part of the legal order of the European Union as a general principle of law, requiring that any obligation to pay a tax and all the essential elements defining the substantive features thereof must be provided for by law, the taxable person having to be in a position to foresee and calculate the amount of tax due and determine the point at which it becomes payable […]”, CJEU (Grand Chamber), 8 Nov. 2022, Joined cases C-885/19 P and C-898/19 P, Fiat Chrysler Finance Europe v European Commission, ECLI:EU:C:2022:859, para. 97.  See : S. van der Vlugt, The Principle of Legality of Taxation as a General Principle of EU Law: National and Supranational Differences of Interpretation and Potential Difficulties, EC Tax Review (2023), Vol. 32 (5), p. 214–28, https://doi.org/10.54648/ECTA2023027.] 

Similarly, prior to that case, the Court had acknowledged the existence of this principle in VAT, a harmonized area of EU law[footnoteRef:6], without explicitly referencing the notion of democratic consent. Instead, the Court stressed the dimensions of foreseeability and legal certainty. However, the Court of Justice's abstract reference to "the law" does not preclude this democratic dimension; it depends on the interpretation given to this term. The Court's reliance on the constitutional traditions of the Member States to elevate this principle to a general principle of EU law is significant, as the EU lacks the power to levy taxes and therefore no EU procedure is provided for this purpose. Furthermore, the presence of the democratic element in almost all of the Member States' constitutional traditions should further strengthen this viewpoint. [6:   CJEU, 8 May 2019, Związek Gmin Zagłębia Miedziowego, case C‑566/17, ECLI:EU:C:2019:390, para. 39.] 

In most Member States, taxation is based on the criterion of fiscal residence, while electoral participation depends on citizenship. This disjunction gives rise to two problematic situations with regard to democratic legitimacy: on the one hand, non-resident citizens retain voting rights without being subject to national taxation; on the other hand, resident non-citizens—particularly citizens of other Member States—bear the tax burden without participating in national legislative elections[footnoteRef:7]. Article 22 TFEU does allow EU citizens to vote in municipal elections in their State of residence, but this right remains limited and largely ineffective in the context of national tax legislation, which typically falls within the competence of national parliaments[footnoteRef:8]. [7:  On the tension between tax residence and political representation, see W. Schoen, Taxation and Democracy, Max Planck Institute for Tax Law and Public Finance Working Paper 2018 – 13, p. 43 seq., which specifically addresses the issue of “congruence between voters, taxpayers and beneficiaries”, https://dx.doi.org/10.2139/ssrn.3267279; T. Dagan & R. Mason, Reconsidering Citizenship Taxation, Virginia Public Law and Legal Theory Research Paper No. 2024-69, Virginia Law and Economics Research Paper No. 2024-34, Working Paper of the Max Planck Institute for Tax Law and Public Finance No. 2024-16, http://dx.doi.org/10.2139/ssrn.5029551.]  [8:  Article 22 TFEU provides voting rights in municipal elections only.] 

This gap between electoral citizenship and tax subjection raises the question of whether suffrage should be extended to resident European taxpayers or, conversely, whether tax obligations should be attached to citizenship. Such reflection requires not only a reassessment of long-established principles of fiscal sovereignty, particularly the concept of tax nexus[footnoteRef:9], but questions the very notion of citizenship and nationality. Long considered – like tax sovereignty- at the core of the member States’ exclusive powers, the granting of citizenship has recently been “europeanized” by the Court of Justice in the Commission v. Malta (citizenship by investment) case[footnoteRef:10]. According to the ECJ, Article 20 TFEU and Article 4(3) TEU, an investor citizenship scheme establishes “a transactional naturalisation procedure in exchange for predetermined payments or investments and thus amounts to the commercialisation of the grant of the nationality of a Member State and, by extension, that of Union citizenship”[footnoteRef:11]. Such a scheme, by reducing it into a purely financial transaction and excluding any substantive link with the granting Member State, undermines the very idea that “the special relationship of solidarity and good faith between a Member State and its nationals and also the reciprocity of rights and duties form the bedrock of the bond of nationality”[footnoteRef:12]. Consequently, Member States can no longer freely determine how citizenship is attributed, especially when as a result it could be conduce in a potential “commercialization” of EU citizenship. They must also consider that citizenship of a single Member State involves the European Union as a whole. The ruling places EU citizenship beyond the reach of market logic. Based on the idea that access to EU citizenship must be based on genuine ties, the Court has set a precedent for interpreting EU citizenship as a political, not merely economic, bond. This paves the way for harmonizing citizenship rules and, ultimately, tax domicile, strengthening the EU's legal boundaries against national practices that undermine its fundamental values. [9:  On the concept of tax nexus, see E. Traversa, Nexus and juridiction in EU tax law, IBFD, 2020 ; P. Baker, Some Thoughts on Jurisdiction and Nexus, in Current Tax Treaty Issues: 50th Anniversary of the International Tax Group (G. Maisto ed., IBFD 2020), Books IBFD, pp. 441 et seq. and 453 et seq.]  [10:  CJEU (Grand Chambre), 29 April 2025, case C-181/23, Commission v Republic of Malta, ECLI:EU:C:2025:283.]  [11:  The program for the acquisition of Maltese citizenship through naturalisation for exceptional direct investments had allowed third-country nationals to acquire Maltese citizenship, and therefore EU citizenship, after providing a financial contribution in the form of investment in property and residing in Malta for twelve months, without any requirement of effective integration or the presence of significant social ties.]  [12:  CJEU (Grand Chamber), 29 April 2025, case C-181/23, Commission v Republic of Malta, ECLI:EU:C:2025:283, para. 121 and 50.] 

II. Procedural Legitimacy: Tax Norm-Making and the Crisis of Representativity
EU tax law is primarily enacted via directives, and more rarely regulatons, pursuant to Article 113 and 115 TFEU[footnoteRef:13]. This legal basis requires unanimity in the Council and only consultation of the European Parliament, which raises concerns regarding representative democracy, a value explicitly embedded in Article 10 (1) TEU, according to which “the functioning of the Union shall be founded on representative democracy’’.  [13:  Article 113 TEU: “The Council shall, acting unanimously in accordance with a special legislative procedure and after consulting the European Parliament and the Economic and Social Committee, adopt provisions for the harmonisation of legislation concerning turnover taxes, excise duties and other forms of indirect taxation to the extent that such harmonisation is necessary to ensure the establishment and the functioning of the internal market and to avoid distortion of competition”; article 115 TEU: “(…) the Council shall, acting unanimously in accordance with a special legislative procedure and after consulting the European Parliament and the Economic and Social Committee, issue directives for the approximation of such laws, regulations or administrative provisions of the Member States as directly affect the establishment or functioning of the internal market”.] 

Although the European Parliament is not a co-legislator in tax matters (see Article 113 and 115 TFEU), it has nonetheless engaged in soft law activity and policy evaluation, for example through the establishment of a dedicated subcommittee[footnoteRef:14] or the adoption of resolutions on draft legislation or on tax subjects with a cross-border relevance[footnoteRef:15]. This activity may be interpreted as a symbolic attempt to legitimise the EU’s tax authority by anchoring it in the democratic representation of Union citizens. [14:   European Parliament, Decision of 18 June 2020 on setting up a subcommittee on tax matters (2020/2681(RSO)), document n. P9_TA-PROV(2020)0159.]  [15:  European Parliament, Resolution of 15 June 2023 on lessons learnt from the Pandora Papers and other revelations, (2022/2080(INI)), document. n. P9_TA(2023)0249.] 

This structural democratic deficit is frequently denounced, particularly in the context of ambitious tax reforms (e.g., the BEFIT project, corporate tax reform, the carbon border adjustment mechanism). It stems from a dual marginalisation: that of the European Parliament, relegated to an advisory role, and that of national parliaments, which do not directly participate in the adoption of these norms, despite their impact on tax bases and domestic fiscal competences.
However, this critique must be nuanced by recalling that EU legislative procedures cannot be compared to national ones. Even domestically, tax lawmaking is increasingly removed from classical parliamentary oversight. The delegation of power to the executive branch, the increasing technical nature of norms, and the influence of non-state actors (such as interest groups, experts, and NGOs) have transformed legislative production into a more technocratic and fragmented process than classical representative democratic theory would suggest[footnoteRef:16]. In addition, domestic Parliaments can be entitled to adopt own rules of procedure to govern the organization and the work of the assembly, and such rules may provide for rules affecting the duration and depth of debate on texts proposed by Governments. Moreover, domestic rules could provide that the Government within a motion of confidence may propose a text of a law that must be approved by Parliament without discussions and amendments, and this factor also reduces the democratic legitimacy of laws approved by such a procedure. [16:  For example, European Parliament, Resolution of 29 April 2021 on digital taxation: OECD negotiations, tax residency of digital companies and a possible European digital tax (2021/2010(INI)), document n. P9_TA(2021)0147; European Parliament, Resolution of 4 October 2022 on the impact of new technologies on taxation: crypto and blockchain (2021/2201(INI)), document n. P9_TA(2022)0335;  European Parliament, Legislative Resolution of 12 February 2025 on the draft Council directive amending Directive 2006/112/EC as regards VAT rules for the digital age (15159/2024 – C10-0170/2024 – 2022/0407(CNS)), document n. P10_TA(2025)0012.] 

The Council, while intergovernmental, comprises finance ministers accountable to their national parliaments. This indirect link may be seen as a mitigated form of democratic legitimacy, based on the principle of political accountability. However, in the absence of sufficient transparency in deliberations, this model can hardly be considered to meet sufficient standards of democratic governance per se. It needs some kind of bottom-up legitimation through the Member States[footnoteRef:17]. [17:  See : S. Van der Vlucht’s contribution, where he says that “Executive delegation within European integration is a national affair, and the legality (and thereby, democracy) checks are performed within that national setting’’.] 

Moreover, the budgetary dimension of democratic legitimacy cannot be overlooked. The structural imbalance between the power to levy taxes—concentrated at the national level—and the detailed EU procedure governing the expenditures—constrained by the Multiannual Financial Framework, where the European Parliament plays a significant, if not decisive, role—hampers the Union’s political autonomy and undermines its capacity to be held accountable by EU citizens[footnoteRef:18]. [18:  See: A. Hinarejos & R. Schutze, EU Fiscal Federalism, Oxford, 2024.] 

Therefore, it is hard to dispute the fact that the process through which norms are adopted in taxation at the EU level  could be significantly improved in order to better reflect the democratic principles recognized both at the EU and national level. 
III. Legitimacy by Purpose: Toward a Teleological Approach to Fiscal Legitimacy
However, a purely procedural approach to democratic legitimacy risks missing the substantive objectives of public policies, especially in the tax area.  Legitimacy by purpose is an essential but often overlooked dimension of EU tax law. It compels us to critically assess whether the objectives pursued by EU fiscal legislation are genuinely aligned with the Treaties’ aims—such as the development of the internal market—and whether such legislation respects the boundaries of the EU’s competences. As tax measures increasingly serve goals beyond market integration—such as budgetary protection, international coordination, or regulatory control—the need to re-anchor EU tax policy within a clearly defined constitutional framework becomes ever more pressing.
Firstly, one should not forget that democracy as such is one the objectives of the EU. Strengthening the democratic legitimacy of EU tax law is part of the objectives with those enshrined in Article 3 TEU (promotion of well-being, social justice, economic and social cohesion, protection of fundamental rights). This is a teleological approach to legitimacy, in which consent is derived from the ends pursued rather than the mere procedures of norm production.
From this perspective, the EU may paradoxically appear as a more robust guarantor of certain democratic principles than some Member States, where electoral mechanisms may no longer suffice to uphold the rule of law. The intervention of the Union judiciary—particularly the Court of Justice—makes it possible to enforce fundamental values, including in the tax-related domain (e.g., Commission v. Hungary, C-78/18, concerning interference with NGOs' freedoms to received donations)[footnoteRef:19]. [19:  CJEU (Grande Chambre), 18 June 2020, case C-78/18, Commission v. Hungary, ECLI :EU:C:2020:476.] 

Moreover, legitimacy by purpose acquires a particular significance in the context of the European Union’s tax law framework. Unlike the traditional conception of taxation as a means of revenue collection for public expenditure, the EU’s tax competence is functionally limited and teleologically oriented. It is not grounded in fiscal sovereignty but rather in the objective of facilitating economic integration, and in particular, the establishment and functioning of the internal market[footnoteRef:20]. [20:  See Case 26/62, Van Gend en Loos [1963] ECR 1, at 12; see also Article 3(3) TEU, which defines the internal market as a core objective of the Union. On the internal market and tax law, see M. Helminen, EU Tax Law: Direct Taxation (IBFD, 2022), pp. 35–50.] 

Articles 113 and 115 of the Treaty on the Functioning of the European Union (TFEU) empower the Council to adopt measures—primarily directives, and in some cases regulations—intended to approximate or harmonize the tax laws of the Member States. This harmonization is not an end in itself but a means to eliminate distortions or obstacles to the four fundamental freedoms: the free movement of goods, persons, services, and capital within the EU[footnoteRef:21]. [21:  Article 113 TFEU authorizes harmonization of indirect taxation; Article 115 TFEU allows for approximation of laws affecting the internal market, including direct taxation, subject to unanimity.] 

IV. Legitimacy and validity of EU anti-avoidance measures in non-harmonized areas of taxation 
However, recent developments in EU tax harmonization, particularly in the field of direct taxation, have given rise to critical academic debate[footnoteRef:22]. Several scholars have pointed to a growing disconnect between the formal objectives enshrined in the Treaties and the substantive content of the adopted measures. This critique is especially relevant in relation to the Anti-Tax Avoidance Directive (ATAD)[footnoteRef:23], which pursues a dual objective: (i) to prevent aggressive tax planning and profit shifting both within the EU and towards third countries; and (ii) to ensure coordinated implementation of political commitments made at the level of the OECD, notably under the BEPS (Base Erosion and Profit Shifting) framework[footnoteRef:24]. [22:  See: A. de Graaf & K.J. Visser, ATAD Directive: Some Observations Regarding Formal Aspects, EC Tax Review (2016), Vol. 25 (4), p. 199-210 (see p. 204); E. Traversa & M. Possoz, L’équilibre délicat entre la lutte contre l’évasion fiscale internationale et l’achèvement du marché intérieur: réflexion sur la mise en œuvre du plan BEPS de l’OCDE au sein de l’Union européenne, Revue des affaires européennes (2018), no. 4, p. 611-626 (see p. 624 and 625); C. Brokelind, The Anti-Tax Avoidance Directive under Scrutiny: A Matter of Competence?, in International Taxation in a Changing Landscape – Liber Amicorum in Honour of Bertil Wiman (J. Monsénégo & J. Bjuvberg eds.), Alphen aan den Rijn, 2019, (see p. 45, 48 and 49); W. Haslehner, The General Scope of the ATAD and its Position in the EU Legal Order, in A Guide to the Anti-Tax Avoidance Directive (W. Haslehner et al. eds., Cheltenham, 2020, (see p. 32, 38 and 39).]  [23:  Council Directive (EU) 2016/1164 of 12 July 2016 laying down rules against tax avoidance practices that directly affect the functioning of the internal market (ATAD), OJ L 193/1.]  [24:  See: OECD, Action Plan on Base Erosion and Profit Shifting (OECD Publishing, 2013); the ATAD was largely designed to implement BEPS recommendations in an EU framework.] 

This dual-purpose orientation, while legitimate in itself, arguably departs from the original teleology of European economic integration. The ATAD appears to primarily serve national budgetary interests and international political commitments, rather than the goal of market integration as envisaged in the Treaty. This concern was notably echoed by Advocate General J. Kokott in her Opinion delivered in the Commission v. Belgium case[footnoteRef:25], concerning the implementation of Controlled Foreign Company (CFC) rules. In her view,  [25:  Opionion of Adv.-Gen. KOKOTT delivered on 22 May 2025, case C‑524/23, European Commission v Kingdom of Belgium, ECLI:EU:C:2025:381.] 

“the EU legislature appears to see the effect of promoting the internal market primarily in combating tax-avoidance practices. By so doing, the ATAD does not remove restrictions of fundamental freedoms arising from existing national provisions, however. On the contrary, by placing Member States under an obligation to observe a uniform minimum protection of national corporate tax systems against tax avoidance practices, it limits the companies’ possibilities for cross-border activities. It thereby hinders the exercise of fundamental freedoms instead of promoting it.” (para. 27).
Indeed, the ATAD's justification seems detached from internal market considerations and instead primarily motivated by international tax policy coordination—thereby raising questions regarding its compatibility with the Treaties' purpose-limited legal basis.
This is arguably the first time that an Advocate General has so explicitly challenged the validity of EU tax legislation on the ground that its very purpose may not align with the objectives set out in the TFEU. Her reasoning reinforces the idea that legitimacy by purpose is not merely a political issue, but a matter of legal significance within the EU's constitutional order.
A similar line of critique may be extended to the Directive on Administrative Cooperation (DAC) and its successive amendments (DAC1 to DAC9),[footnoteRef:26] which impose far-reaching reporting obligations on both taxpayers and intermediaries, mostly like the ATAD, to curb tax avoidance and tax fraud[footnoteRef:27]. While these instruments are generally justified on grounds of transparency and the fight against tax evasion, one may question whether such extensive administrative measures, especially in the absence of substantive tax harmonization, can genuinely be said to further the goal of achieving the internal market. [26:  The DAC was introduced by Council Directive 2011/16/EU of 15 February 2011 on administrative cooperation in the field of taxation and repealing Directive 77/799/EEC and successively amended by DAC2 (Council Directive 2014/107/UE of 9 December 2014) to DAC9 (Council Directive (EU) 2025/872 of 14 April 2025). See, e.g., DAC6 (Council Directive (EU) 2018/822 of 25 May 2018) on mandatory disclosure rules.]  [27:   For a critical opinion, W. Haslehner & K. Pantazatou, Assessment of recent  anti-tax avoidance  and evasion  measures (ATAD & DAC 6), European Parliament, Study, Policy Department for Economic, Scientific and Quality of Life Policies Directorate-General for Internal Policies, document n. PE 703.353, March 2022.] 

To be clear, the issue at stake is not the legitimacy of measures that aim to ensure the proper implementation and enforcement of existing tax rules. Rather, the question is whether, in the absence of harmonized substantive tax provisions, the EU legislator possesses the democratic and constitutional legitimacy to adopt binding measures that effectively serve to enhance the enforcement of national tax systems—thus reinforcing Member State fiscal sovereignty under the guise of market integration.
A contrasting and instructive example can be found in the field of Value Added Tax (VAT). Here, measures on administrative cooperation are clearly linked to the implementation of a common EU tax system, as established in the VAT Directive (Directive 2006/112/EC)[footnoteRef:28]. The legitimacy of such measures is therefore more solidly grounded in the Treaties, as they directly support the functioning and coherence of a harmonized, supranational tax regime. [28:  See, in particular, Council Regulation (EU) 904/2010 of 7 October 2010 on administrative cooperation and combating fraud in the field of value added tax (recast), OJ L 268 12.10.2010, p. 1.] 

From a legitimacy perspective, one potential justification for the adoption of anti-avoidance and administrative cooperation mechanisms—even when they primarily serve national fiscal interests—could be their role in rendering national tax rules more effective in cross-border contexts. This rationale may partly explain the relative political consensus that has allowed the Council to adopt multiple DAC amendments swiftly, despite the unanimity requirement in tax matters.[footnoteRef:29] [29:  On political consensus and the limits of unanimity in tax matters, see: R. de la Feria, Pillar 2, Fiat, and the EU Unanimity Rule on Tax Matters, EC Tax Review (2023), Vol. 32 (1), p. 2-8, https://doi.org/10.54648/ecta2023001.] 

However, this line of reasoning remains vulnerable from a democratic legitimacy standpoint. It rests on the assumption that increasing the efficiency of national tax systems—which remain substantively heterogeneous—automatically serves the general interest of the Union. Yet this assumption may be problematic. It risks conflating the budgetary interests of Member States with the general interest of the EU polity, which are not always aligned.
Moreover, several measures introduced under these directives have raised serious concerns about their compatibility with the fundamental rights protected under the Charter of Fundamental Rights of the European Union. For example, in the case of Orde van Vlaamse Balies et al. (CJEU, C-694/20), the Court acknowledged that certain reporting obligations imposed on intermediaries under DAC6 could infringe upon the right to legal professional privilege[footnoteRef:30]. This illustrates the need for careful proportionality assessments when adopting such measures and reinforces the idea that the unanimity rule does not perfectly guarantee the democratic character of the adopted legislation. [30:  CJEU (Grand Chambre), 8 December 2022, case C 694/20, Orde van Vlaamse Balies and Others v Vlaamse Regering, ECLI:EU:C:2022:963, para. 59-62. The Court emphasized that DAC6 must be interpreted in light of Articles 7 and 47 of the Charter of Fundamental Rights of the European Union.] 

In that perspective, clarifying the division of taxing powers between the Eu and the Member States in tax matters would also enhance legal certainty not only for taxpayers, but also for the EU and domestic legislators. 


