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5 literary genres & 5 technical devices

1. Syurûh
2. Fatâwâ
3. Rasâ’il
4. Sijillât
5. Siyâsa’s record

1. Istihsân
2. Darûra
3. Maslaha
4. ’Urf
5. Siyâsa



Conceptual Framework
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« Revolutionary Change »



Art. 43-1 ML 1/1974,  & Verdict of the CC 2012

Art. 43 (1) of the Marriage Law 1/1974:
“A child born out of wedlock has only civil relations with its mother and the mother’s relatives.”

Art. 100 of the Islamic law compitlation 1991:
“A child born out of wedlock has only nasab relations with its mother and the mother’s 

relatives.”

The verdict of the Constitutional Court in 2012

“A child born out of wedlock has civil relations with its mother and the mother’s
relatives and its father, including civil relations with its father’s relatives, if this man has
been legally proven by sciences and technology and/or other evidence to have blood
relation with the child.”

1. Use of the DNA test in isbat nasab (& nafy al-nasab= li’ân)
2. Maintenance (nafkah) 
3. Inheritance (waris) through wasiyat wajibah (obligatory bequest)
4. Civil administration (birth certificate, family card, etc.)



Indonesia & Taiwan



The Case of « Bunga » and « Chang »

2 Witnesses

“Considering that two witnessess saw the applicant (Bunga) returning from Taiwan holding a baby girl
and they knew that a child was born out of her sexual relationship with a Taiwanese man. They observed
that the child's physical appearance, hair and skin colour, resembled his biological father (…) Meanwhile,
the husband of the applicant (Bambang) denied the child (as his daughter) because the applicant (his wife)
was working, and suddenly, without knowing, she had a baby in Taiwan .”

The DNA Test #-2

“Considering the evidence no. 4 (previously mentioned) and the DNA test conducted in the Changhua
Christian Hospital, between Bunga and Chan, which resulted in 99,99% indicating that the child has a
blood relationship with Chan. It has proven accordingly Chan is a biological father of the child.”

The DNA Test #-1

“Considering that to make sure that the child is the offspring of the applicant (Bunga) and her husband
(Chan), they conducted the DNA test. The test was conducted and reported by dr. Elisabeth (pseudonym)
from the Eijkman Institute for Molecular Biology (a very well-known and prestigious medical and
molecular biology research centre founded in 1888) located in Jalan Diponegoro 69, Central Jakarta,
10430. The test concluded that 99,99% of the child, with female sex, born in Changhua, Taiwan, on 22nd
April 2019, is the child of the mother (Bunga) with a biological father: Chan.”
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Verdict’s Reasoning in Positivized Legal Context

“Considering, there are some elements to be fulfilled to get the certainty that the
aforementioned child born out of wedlock is a biological child of Chan and the applicant
(Bunga):
1.) the existence of evidence proving that the the child was born out of wedlock, 
2.) the existence of acknowledgment coming from the mother (applicant) that the child is applicant’s child 
and the biological father; 
3) the existence of scientific evidence that the child was born from the applicant and the biological child of 
Chan.”

“Considering that two witnessess, presented by the applicants, had testified before the court
and from their testimony, the fact has been found that the applicant (Bunga) had a
extramarital sex relationship (with Chan) to the point where she (was pregnant and) delivered
a baby girl. The child is born out of wedlock and accordingly the first element was fulfilled.”

“Considering that the applicant (Bunga) and Chan acknowledged that the child is her child
and the biological child of Chan and no one objected to it, and accordingly the second element
was fulfilled.”

“Considering that based on the DNA test with the standard test of taking a blood sample from
the applicant (Bunga) and Chan which resulted in 99,99% of the probability indicating that the
child, whose name is Matahari, is the child of the applicant and Chan is the biological father,
and accordingly the third element was fulfilled.”



Reference to Islam and Fiqh

“Considering that children’s rights in Islam include rights before and
after their birth, right to have virtous offsprings, right to receive good
nurture, right to get breast-feeding, right to custody and maintenance,
right to have property for self-survival, and right to get education and
teaching.”

“Considering that the Islamic sharia urges society and people in
question who caused the birth of illegitimate children (born out of
unlawful sex) can save those children and take care of them to avoid
being abandonned, vide Sayyid Sabiq, Fiqh Sunnah, p. 63.”
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K
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1.) uncodified Shafii fiqh texts compilation (UCSFT)
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2.) SIAPDA/SIPP: Template’s Decision



Template Decision:
What Case?
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Looking for template’s decision: « copy-paste »



Examples from Template’s Decision in WORD



Verdict in the Making
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Verdict’s Template



Last Step: Verdict



List of Verdict’s Template
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LOOPING EFFECT BETWEEN FIQH AND POSITIVE LAW

Marriage Law 
1974 & KHI 1991

Constitutional 
Court 2012

Fatwa 
(references to 

Shafi’I fiqh)

Judicial practices 
in legal positive 

context 
(Indonesian 

Islamic Courts)

Fiqh (4 schools, mainly 
Shafi’i)
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Authority


