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UNIDROIT 

INTERNATIONAL INSTITUTH FOR THE UNIFICATION OF 
PRIVATH LAW 

PRINCIPLES FOR INTERNATIONAL COMMERCIAL CONTRACTS 

Chapter 5: PERPORMANCE1 

Section 1 : Performance in General 

Article 1 (Express and impHed obligations) 

The parties sha11 perform the1r obHgaUons as expressly 
or impHed1y required by the controct. 

COMMENTS 

This provision states the wi del y accepted pri nci pl e accordi ng to 
whi ch the parti es· obligations are not necessaril y 1 i mited to what 
has been e~-.:pressl y st i pul ated in the contract. Sorne other 
obligations may be implicit. Different reasons can account for the 
f act that tt1ey have not been expressed, e.g. that the y were so 
obvi ous that "tt1ey went without saying", or that the y were al ready 
prescri bed by the usages of the tracte, or si mpl y that the parti es di d 
not thi nk of them when draft i ng the contract, but woul d have 
certainly stipulated them if they t1ad been a litt.le more attentive. 
1 n some j uri sdi cti ons, for- cer-tai n types of con tracts, i mpl i ed terms 
have been codi fi ed by statute. 

1 Revised version, for discussion at Bristol {Ju1 y 1989). 
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Cl ose links exi st thi s rul e and some other prov1S10ns of these 
Pri nci pl es. This Article 1 i s a direct coroll ary of the rul e accordi ng 
to which "The ... performance ... of a contract shall be in accordance 
with the principles of good faith and fair dealing in international 
trade" (Chapter 1, art. 3). 1 nsof ar as the rul es on i nterpretati on 
(Chapter 111) provide for criteria for filling lacunœ. (t,esides 
criteri a for sol vi ng ambi gui t i es), th ose rul es can contri bute to 
determine the precise content of the contract and therefore to 
establ i sh whi ch terms have to be consi dered as i mpl i ed. 

Illustration 1 

Fi rm A rent.s a full computer net\,,1ork to Fi rm B., and i nstalls it. The contract fails to 
provide anythi ng about A's po::;;::;;i ble obligation to give the leMee at least Mme basic 
information concerni ng the 'way to ope rate the system. But it can be considered to be an 
i mplied obligation. lt is obvious, and necessariJ for the eccomplishment of the pur pose 
of such a contract, t.hat the provider of sophisticated goods has to suppl y the other party 
\vith a mi ni mum of information. 

Ill ustreition 2 

A broker has negotiated a charter- part.y and he nov/ clai ms for his commission. The 
brokage contract is silent about the moment 'when that commission is due. The usages of 
the sector can provide an i mplied term accordi ng to vthich the commission is due e.g. 
onl y vihen the hi re is earned, or.• on the contrary_, on signi ng the charter- part1J, 
reg a rdl ess 'YI het he r the hi re 'wi 11 effective 1 y be pai d or not. 

CROSS REFERENCES 

Chapter l I art. 3 
Chepter 111 

NOTES 

The notion that parti es can al so be bound by i rnpl i ed obligations i s 
a corollary of the principle of good faith (for references to relevant 
provisions in national l egi sl ati ons, see U1e notes under chapter 1, 
art. 3); it i s specif i cell y stated in some codif i cet ions (French C.C., 
art. 1135; Neth. B.½'. 1 art. 1375 ; Neth. N.B.W., art. 6.5.3.1. ; Quebec 
draft, art. 71 ). 1 n common l aw countri es, i mpl i ed terrns are 
somet i mes codifi ed by stetute (e.g. Engl i sh Sel es of Goods Act 
1979, sect. 12- 15). See al so C. I.S.G., art 9. 
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WEILL and TERRE, Les obligations .. 4th ed., n° 368-369. 
SACCO, 11 contratto, pp. 756-801. 
LARENZ, A 11 g. Tei 1 des BGB, 7th ed., pp. 44, 538 46. 
ENGEL, Traité des ot,l i gat ions en droit suisse, pp. 166 16 7, 170 
17 1. 
HARTKAMP, Algemene leer der over-eenkomsten .. 1989, ri° 281-282, 
289 11. 
FARNSWORTH, Contracts, pp. 75-76. 
FURMSTON, 9th ed. of CHESHIRE and FI FOOT's Law of Contract, pp. 
112- 135. 
BONELL in BIANCA and BONELL, Commentary on the International 
Sales Law, the 1980 Vienna Sales convention, pp. 103 115. 

Article 2 (Duty of care) 

the e1dent that an obligation of a party inuolues a duty of 
care in the performance of an actiuity, that party is eHpected 
to obserue the diligence obserued by reasonab persons of the 
same kind under similar circumstances. 

COMMENTS 

The degree of diligence required from a party in the performance of 
an obligation may vary consi derabl y accordi ng to the ki nd of 
obligation i ncurred. Someti mes a party i s onl y bound by a dut y of 
care; he then has to exerci se hi s best eft"orts to perform, but does 
not guarantee the a chi evement of a specifi c resul t. 1 n otr,er cases, 
on the contrary, the obligation i s more intense, and suct1 a result i s 
prornised. 

The di st 1 net ion bet ween "dut.y of care" (art. 2) and "duty to a chi eve 
a spec1f i c result" (art. 3) corresponds to tt1e respective concepts of 
"obligations de moyens" and "obligations de résultat" in French l aw 
and sirnilar legal systems. lt does not encompass all possible 
situations, but it describes t wo frequent and typi cal degrees of 
i ntensity in assurni ng a contractuel obligation. 

Obligations of both types can coexi st in the sarne contract. For 
instance, the fi rm that repai rs a def ect ive rnachi ne rnay be 
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consi dered to be undet- a dut y of care concerni ng trie quel ity of U1e 
repai r work in general, and under a ,juty to a chi eve a specifi c result 
rel ati vel y to the replacement of certain spare parts. 

Articles 2 and 3 give parties, judges and arbitrators general 
criteri a by wt1i ch the respective rneani ngs of duti es of care and 
duti es to a chi eve specifi c results can be appreci ated. Article 2 
ref ers to vv't",at i s expected in si mil ar situations, but al so to a test 
of reasonableness. lt means that a party may not raise the defense 
that hi s performance was no worse than that of others. This 
provision should allow judges or arbitrators to raise the standards 
of performance wt1en the y are too 1 ow. 

Illustration 1 

A distri b1Jtor promises "to 1Jse his best efforts to expand the sales of the product" in the 
contract zone, 'without any stipulation to reach minimum quantities. This provision can 
be considered as creating a duty of care; it obliges the distrib1Jtor to take all the steps 
that a reasonable person, placed under si milar ci rcumstances ( nature of the product, 
characteristics of the market, importance and experience of his fi rm, presence of 
co m petito rs, etc ... ) v10 ul d ta ke to pro mote the sa 1 es ( adve rtisi ng, vi si ts to c usto mers, 
good service, etc ... ). He does not promise a specific result, like a certain amount of 
sales per year, but tre undertakes to do all that can be expected from tri m ·v1tren acting as 
a reasonable pernon. 

CROSS REFERENCES 

NOTES 

1 n French La·vv, the concept of "obl i get ions de moyens" i s deri ved 
from art. 1137 C.C. About the standard of care requi red from a 
professional party_, see ltal. C.C., art. 1176. 

LITERATURE 

WEILL and TERRE., Les obligations, 4th.ed., n° 398. 
L. MENGON 1, Obb 1 i gazi oni "di ri sultat i" e obbl i gazi oni "di mezzi ", 
Riv. Dir. comm., 1954, pp. 165-209., 260-320, 36 396. 
HARTKAMP, De verbi nteni s in het al gerneen) n° 314 and 346. 
FARNSWORTH, On Tryi ng to Keep One's Prorni ses : the Duty of Best 
Efforts in Contract Law, 46 Uni v. of Pittsburgh L.R. ( 1984), pp. 1-
.,-,0 
.,:,. . 
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A:rticle 3. (Du ty to a 

To the eHtent that an obligation of a party inuolues a duty to 
achïeue a specific result, t rty e1-1pected to achieue a 
result of the quality usually achieuecl un obligations of the 
same type. 

COMMENTS 

CROSS REFERENCES 

NOTES 

1 n French Law, the concept of "obligation ,je résultat" i s deri ved 
frorn art. 1147 C.C. 

LITERATURE 

WEILL and TERRE, 4th ed., n° 397. 
HARTKAMP, De verbi nteni s in het al gerneen, tr=- 314 and 346. 

Reporter•s ruations 

1 , 1 t wos remarked in Rome ( Repor•t p. 4) t hot II usuo 1 1 y 
ach i etJed " meons "wh i ch shou Id usuo 11 y be ach i eved", This 
a f fi rmat Ion i s quest i onab I e) and t here i s a ri sk t hot one 
u, i 1 1 f I nd here a si gn i fi cont di f f erence w i th the st ondord 
app I i ed in art i c I e 2 ( 11 obser~Jed by reasonab I e persons 11

) , 

2, The refer•ence to the "qua I i ty" of the resu I t i s a I so 
debat ab I e i un I ess one g l 1,.ies the urnrd a ~Jery broad mean I ng, 
Often the r-esu I t cons i sts in a dead I i ne ta meet i a quanti ty 
t o reach i a pr- i ce t o pay; in such mat t ers one ccm hard I y 
ta I k of the 11 qlrn I i ty" of the resu I t, 
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3, The main f eat ure of an ob I i gat ion t o ach i e~Je a spec i fic 
t~esu I t i s t hat the resu I t must be reached, We shou Id not 
i nduce any discussion about i ts "qua I i ty 11

, whether we dec ide 
i t shou Id be II usua l II or .1 a I t ernat ive I y, 11 reasonab I e 11

, The 
text should perhaps simply state II that party is 
obi iged to achieve the result required under obi igations of 
the same type", 

4, There i s a prob I em about the qua I i t y of performance, b1..1t 
it is o.iider than the scope of article 3, lt is often decided 
t hat when the parti es have not prou i ded ot herw i se, 
per f ormcmce must be of average qua I i t y ( see Pr i ne i p I es of 
Eur, Contract Law, art, 1,105 bisi French C, Civ,, art, 
1216), Should we devote a general provision to the problem? 
We have Just appl ied a stricter standard ln article 2, 

5, Much of our di f fi eu I t i es w i th art i c I es 2 and 3 der ive 
from the fact that the di st i net Ion between those two k i nds 
of obi igatlons is mainly relevant when it cornes to problems 
of non-per f ormcmce ( causes of exempt ion .1 burden of proo f) , 
What uJe st at e abot~t t hem in th i s chapt er does not address 
the essence, Yet we have t o say somet hi ng about t hem t o 

introduce article 4 1 which is the real ly useful provision of 
the t hree, Or do we ? Ar·t i c I e 4 cou Id perhaps stand by 
i tse If, w I th appropr i ate accompany i ng comments) if the 
problems l lnked with qLrnl ity of performance are dealt with 
in a specific, more general provision, 

Article 4 

ln determining the extent to which an obligation of a 
party involves a duty of care in the performance of an 
oct1v1ty or a duty to achieve a spec1f1c result .. regard 
shall be had,. omong others,. to the fo11ow1ng 
circumshmces : 

a) the woy in which the obligation is expressed in the 
contract ; 

b) the controctual pr1ce and other terms of the contract ; 

c} the degree of certoi nty normall y i nvol ved in nchi evi ng 
the expected resul t ; 
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d) the other party·s abi H ty to influence the 
of the obH t ion. 

C0~1t1ENTS 

rformance 

1 t i s i rnportant to deterrni ne whether an obligation i nvol ves a rnere 
dut y of care or a dut y to a chi eve a specif i c result, as the obligation 
i s more intense in the lat ter case. Som et i mes that deterrni net ion 
can be diffi cul t. This provision off ers criteri a that can gui de 
parti es, j udges and arbitrators, though the 1 i st gi ven i s not 
limitative. Tt1e probl erns i nvo l ved are of ten matters of 
interpretation .. but it is felt this provision 1s more conveniently 
l ocated in tt1i s Chapter, i mmedi a tel y after the articles deal i ng 
with those t wo types of contractuel dut i es. 

a) The way in whi ch the obligation i s expressed in the cont.ract can 
oft.en contri bute to deterrni ne whether the parti es have rneant to 
sti pul ate a dut y of care or a dut y to a chi eve a specif i c resul t. 

111 ustrations 1 and 2 

Contractor A vlill build a storage facility for his client B, v1ho badl 'J wants the work to 
be fi ni shed in an unusuall y short ti me. If Contractor A accepts to promise that "the 
work vlill be completed before December 31 ", he assumes the obligation to achieve the 
specific result of meeting that deadli ne. If he me rel y undertakes "to try to complete the 
work before December 31 ", his obligation i nvolves a dut y of care to attempt to meet 
the deadl i ne, but no g ua ra ntee it will ce rtai n l y be met. 

b) The contractuel pri ce or other terrns of the contract can al so 
offer clues for the qualification of an obligation. An unusually high 
pri ce 1 or another parti cul ar non-monetary reci procal obligation, 
c an be i n di cati v e of a dut y t o ac hi e v e a s p e c if i c re su 1t w h e re one 
normall y assumes a mere dut y of care. Clauses li nki ng payment of 
the pri ce to the successful outcome of the operat ion, penalty 
clauses appl i catil e if the result i s not a chi eved 1 hardshi p clauses 
enabl i ng a party to adapt the contract if ci rcumstances rnake it too 
hard to perf m-rn as initial l y agreed, are other exampl es of 
contractual terrns whi c~, can - in either way hel p in the 
qual ifi cati on of the concerned obligation. 

c) '•1\1hen per-rorrnance of an obligation normall y 1 nvol ves a great 
degt-ee of risk., one can generally expect that the obliged party will 
not want to guarantee a result 1 and the other party wi 11 not expect 
so much either. The opposite conclusion wi 11 be drav,1n when the 
desi red result i s norrnall y reachabl e without any speci al dif fi culty. 
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Ill ust ration 3 

A space age ne y promises to put a telecommunication satellite i nto or bit.. The rate of 
fail ure of the past launchi ngs has been 22 %. One cannot expect the :~pace age ne y to 
guarantee that the orbiti ng 'w'ill be successful. The obligation is me rel y to observe the 
deg ree of diligence req ui red for suc h la une hi ngs .• co nsi de ring the p rese nt state of 
technology. 

Ill ust ration 4. 

Fi rm A promises to de li ver 20 tons of steel to Fi rro B, on ,June 30. Such a relativel y 
simple ope ration is subject to no special risk. fi rm A is committed to the specific 
res ult of de 1 ive ri ng the req ui red qua ntit y of stee 1 on the req ui red date, not me re 1 y to 
try to doit. 

d) Somet i mes the other party has some influence on the 
performance of the obligation. Tt1at ci rcumstance can transf orm 
i nto duti es of care obligations whi ch otherwi se coul d i nvol ve 
dut i es to a chi eve speci fic resul ts. 

Illustration 5. 

Company A 'w'ill give Company B the technical assistance necessary to appl y a ne·w·l y 
di se ove red c he mica l p rocess, and i t i s ag reed t hat B 'w'ill se nd so me of i ts e ngi nee rs to 
attend training sessions organized by A. Company A cannot promise the ne,,,.. process 
'w'ill be mastered by the other party, si nce that result partl y de pends on B's effectivel y 
sending its engineers to the sessions, on those engineers's competenc:e and on their 
ass ud uit y to the sessions. 

Reporter"s ations 

Cri ter i um d) and 111 ustrat ion 5 are perhaps debatab I e. 1 s 
not the ot her part y' s in f I LJence on the performance of the 
ob 11 gat Ion a poss i b I e cc1use of exempt Ion of 11ab111 ty 1 e~,en 
in ob I i gat ions t. o ach i eve a spec if i c resu I t, rcit. her t han a 
criterium that can t.ransform the latter type of obi igat ion 
into a dut.y of care? 1 would favor deleting d), 

CROSS REFERENCES 

NOTES 
This seems to be the fi rst at tempt to codi fy the cri teri a 
permi tt i ng to deci de v·.ihether an obligation invol ves a mere dut y of 
care or an obligation to a chi eve a specifi c resu'lt. 



LITERATURE 

WEILL and TERRE, Les obligations, 4th ed, n°396, 399 402. 
HARTKAMP, De verbintenis in het al gemeen, n° 346. 

A:rticle 5. ) 

Each party shall cooperate with the other party, when such 
cooperation may reasonallly be eHpected for the performance 

that party's obli lions. 

COt'1t'1ENTS 

A contra c t i s no t the me re rn e et i n g p o i nt of con fl i c t i n g i nt e re s t s; 
it must al so, to sorne extent, be consi dered as a cornmon pro j ect to 
wh1 ch each party has to cooperate. This vi ew has defi ni te 11 nks 
wi th the pri nci pl e of good f ai tt1 that domi nates the l aw of contract, 
as wel l as with the obligation to mit i gate damages in cerne of 
breach .. 

Tr1i s dut y to cooperate must of course be contai ned •...vit.hi n certain 
lirnits (the provision refers to reasonable expectations), so as not 
to upset the allocation of dut i es in the performance of the 
contract. The dut y not to hi nder the other party·s performance i s 
the main concern of the provision. But there may al so be instances 
requi ring a more active cooperat ion. 

111 ust ration 1 

Part.y A, aft.er contracti ng \vith B for the i mmediat.e delivery of a certain quantit1J of 
oil, buys from another source all the available oil on the spot market. This behavior, 
vlhich \vill hi nder B from performi ng, is contrary to the obligation of cooperation. 

Illustration 2 

An art gallery of country B has bought an ancient painting from a private collector of 
country A. The \olork of art may not be exported '.ilithout a special authorization, and the 
contract obliges the seller to appl y for that permission. The seller, \olho has no 
experience vlith such formalities) encounters serious difficulties 'ylith his application. 
The art gallery, on the other hand, is familiar 'w"ith such procedures. Under those 
circumstances, and in spite of the contractual provision, the buyer can be expected to 
give at least some hel p to the seller. 
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CROSS REFERENCES 

Chapter 1, art. 3 
Chapter V 1, art. 24 

NOTES 

10 

The obligation for the parti es to cooperate i s another coroll ary of 
the pri nci pl e of good f aith (see the notes un der Chapter 1, eirt. 3). 1 t 
i s exp li c it l y s ta te d i n the Germ an De m oc ra ti c Repu b l i c · s G .1. W., art. 
259. 

LITERATURE 

V·IEILL and TERRE, Les obligations, 4th. ed., n° 357. 
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{{Article 6 one o:r in installmen ts) 

If the whol e of one party·s perf ormonce con be rendered 
one lime .. 1t is due one time .. un1ess the circums nces 
i ndi otherwi se.)) 

COMMENTS 

A party·s perf ormence i s somet i mes necessaril !d rendered et one 
t i me (e.g. deli very of a single ob j ect)) or) on the contran:L 
necessari l !d takes pl aces over a peri od of t i me (e.g. construction). 
But U1ere are al so cases when it can be rendered either at one t i me 
or in i nstall ments (e.g. del 1 very or quant it i es of goods). Article 6 
addresses tt11 s l ast situation) in the absence of any contractual 
provision as to how such performance shoul d then be rendered. The 
pri nci pl e stated i s that performance i s due at one t i meJ unl ess the 
ci rcumstances i ndi cate otherwi se. 

Illustration 1 

Fi r m A has pro mised to del ive r 1 0 0 tons of coa l to fi r m B "i n Marc h". 1 t wo ul d 
materiall y be possible for A) and perhaps convenient for that party_, to de li ver those 
1 0 0 tons in i nstall me nts; for instance) 2 5 tons ever y week of the mû nt h. But in 
pri nci ple) accordi ng to the rule of article 6J A has to deliver the 100 tons atone ti me. 

Illustration 2 

The case is the same as in Illustration 1) but Fi rrn B needs the coal graduall y) to meet 
the needs of its operations; it also has limited storage facilities and could not adequately 
cope with a delivery of 1 00 tons atone ti me. Here are ci rcumstances that i ndicate that 
Fi rm A $hould i nstead deliver in i nstall menh) duri ng the month of March. 

CROSS REFERENCES 

Articles 7) ô. 

NOTES 

u.c.c. § 307 ; see al so Rest. 2nd Contr. § 233 
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LITERATURE 

FURMSTON., 9th ed. of CHESHIRE and FI FOOT's Law of Contract, pp. 
525-526. 
FARNSY.i'ORTH, Contracts, pp. 589-590. 

Reporter's observations 

lt was decided in Rome to leaue this provision between 
brackets, pending a final declslon concerning lts ut i I ity; 
perhaps the e;<cept ions t o the ru I e occur more f reqL~ent I y 
than the rule itself, 

Article 7 (Partial performance) 

( 1) The ob1igee moy refuse a partial performance un1ess 
he has no legitimate interest in doing so. 

(2) Addi tional expenses caused to the obHgee by partial 
performance ore to be borne by the obHgor. 

COMMENTS 

( 1) When performance i s due at maturi ty (whether it i s the whol e 
performance or an i nstal l ment), what i s due has to be perf ormed 
compl etel y. 1 n pri nci p 1 e, the obl i gee may refuse parti a 1 
performance. He i s enti t l ed to recei ve the .,Nhol e of what vv·as 
stipulated. Partial performance would constitute a breach of 
con tract. The obl i gee who does not get a full perf orrnance at 
maturity can make use of the available remedies. This is a common 
rul e, whi ch al ready appears in most 1 egal systems. Normall y the 
obl i gee has a 1 egit i mate i nterest in demandi ng full performance of 
what .,Nas promi sed. 

There may however be situations when such l egi t i mate i nt.erest. i s 
not apparent, when temporaril y accept i ng parti al performance wi 11 
not cause any si gnifi cant harm to tt1e obl i gee. 1 f the party tenderi ng 
parti al performance proves tt1at it i s the case, the ob li gee cannot 



1.3 

then refuse such parti al performance (sub j ect to the f oll owi ng 
poragroph (2)) . 

111 ustration 1 

Fi rm A vtants to open a subsidiary in Brussels and it rents the necessary office space in 
a building under construction, due to be fi ni shed by the ti me of the move, on September 
1 . On that date, onl y 4 of the 1 O offices are ready. Fi rm A may refuse to accept movi ng 
i nto those 4 offices onl y. 

111 ustration 2 

An ai rli ne has promised to transport 25 automobiles from ltal y to Brasil, in one single 
delivery due to be mede on a defi nite date. When performance is due, some 
ci rcumstances make it difficult for the ai rli ne, though not impossible, to fi nd 
sufficient place in a single ai rcraft. The ai rli ne suggesfa t.o make t'vlo successive 
deliveries 'vlithi na 'v/eek. lt is established that this 'vlill not cause any i nconvenience to 
the purchaser of the cars., \llhich vlill ;:ictuall y not be used before the followi ng month. 
Here the obligee has no legitimate interest in refusing partial performance. 

(2) 1 f eccordi ng to the precedi ng provision, the obl i gee may not 
refuse partial performance, it is on the condition that possible 
ad dit i onal costs woul d not be borne by hi m, but by tt·,e party 
tenderi ng parti al pet~formance. 

Ill ust ration 3 

If in the case of Illustration 2 above, the purchaser has to meet additional expenses 
because of havi ng to make double arrangements for picki ng up the cars at the air port, 
these extra costs vlill be borne by the ai rli ne. 

Reporter•s ruations 

A discussion took p I ace in Rome concern I ng the posa I b i I i ty 
for the ob I i gee havi ng t o accept part i a I per f ormcmce t o 
claim not only for reimbursement of additional expenses, but 
a I so for damages. 1 t i s s1...1bm i tt ed t hat no damages are due 
when th i s pro1_.11 s Ion app I i es, 1 f i t i s demonst rat ed, 
accord i ng t o our ru I e, t hat the ob I i gee has no I eg i t i mate 
i nt erest in refus i ng part i a I performance, t hen such parti a 1 

performance la no longer a breach of contract, and the same 
can be said of the performance of the rest of the obi lgatlon 
1»hich necessari ly has to fol low some t ime after maturity, ln 
such circumstances, the obi igee can only claim to be exempt 
f rom add I t i ona I ex penses. Oami:iges and ot her remed i es cou Id 
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of co1Jrse become CPJa 1 1 ab I e I f performance of the rest does 
not occur I ater, ( 1 f th i s i nterpretat ion i s accepted, i t 
should be included in the comments above), 

CROSS REFERENCES 

Chapter 1, et-t. 3 
C~1apter- V 1, art. 24 

NOTES 

t1any codifications state the pri nci pl e that an obl i gee rnay refuse 
parti al perf orrnance (French and Bel gi an c.c .. , art. 1244; ltal. c.c., 
art. 11 ô 1; Swiss C.O., art. 69; Neth. B.\11., art. 1426; Neth. N.B.W. 1 

art. 6. 1.6.3.; B.G.B., § 266; Voug. C.C., art. 31 O; Benel w~ draft on 
perf orrnance, art. 3; Quebec draft, art. 211 ). Exceptions are 
somet i mes provi ded, e.g. when parti al performance i s permit ted by 
usages ( 1 ta l. c.c., art. 1 181), or when the obligation i s pecuni ary 
(Voug. C.C., art. 310). The opposite rule is the principle in a few 
other systems : the obl 1 gee must accept part 1 al performance, 
unl ess it i s a gai nst the nature of tr,e obl 1 gati on (Czect1. Code of I nt. 
Comrn., art. 21 ô) or a gai nst the obl i gee·s l egit i mate i nterest 
(Poli sh C.C., art. 450). Cornp. C. I.S.G. 1 art 51. 

LITERATURE 

v./E ILL and TERRE, Les obligations, 4th ed .. , n° 996. 
ESSER/SCHM I DT, Sct1ul drecht, 11 6th ed .. , pp. 226-226. 
ENGEL, Traité des obligations en droit suisse, pp.420-421. 
HARTKAMP I De verbi nteni s in het al gemeen, n° 226. 
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A:rticle 8_ (Time of performance) 

A porty must perform its obligations : 

a) H a H me 1 s f1 xed by or determ1 nabl e f rom the contract.,. 
at that time ; 

b) if a period of lime is fh:ed by or determinoble from the 
contract.. at any Ume within that period unless 
c1 rcumstances 1 nd1 cote that the other party 1 s to choose a 
time; or 

c) in any other case .. within a reasonable time after the 
conclusion of the con tract. 

COMMENTS 

When i s a contractuel obligation to be perf ormed ? This article 
di st i ngui shes bet ween three situations. Fi rst, the answer wi 11 be 
f ound in the contn:ict if i t st1 pul a tes the preci se t1 me for 
performance or makes i t deterrni nabl e. 1 f the contract does not 
provi de a preci se moment., but a peri od of t i me for performi ng, any 
t i me duri ng that per-i ad chosen by the perf ormi ng party wi 11 be 
adequate, unl ess ci rcumstances indi cate U10 other party i s to 
ct1oose the ti me. Fi nall y, in any other case, perf orrnance i s due 
withi n a reasonabl e t i me. 

This article, i nspi red by article 33 of C. I.S.G., embodi es wel l 
established and widely recognized principles. 

111 ustrati on 1 

Fi rm A offers to counsel fi rm B in the latter's plans to buy computer equi pment. and 
softv1are, and it is agreed A's experts \1ill visit B "in May". lt is in principle up to A to 
announce vthen precisel y in May that. visit 'w"ill take ph'lce. But the opposite sol ut.ion 
could de rive from the ci rcumstances, c:learl y if the c:ontract explicitl y gives B the 
choice of the precise deites, but also, for example, if it is understood thi:it some of B's 
steff members, ,11tio are often away on business trips, have to be present when A's 
experts corne. 

Illustration 2 

B ui l ding Co nt racto r A e nco u nte rs un us ua 1 di ffi c ulti es vl he n excavati ng a site, and needs 
special equipment he does not have to continue the 'IIOrk. Contractor A immediately 
telephones to Contractor 8, who has the equi pment and agree::. to lend it to A. But 
nothi ng is said about the moment those tools should be delivered to A. Performance is 
4-h ...... r. ............... , ...... r-.lrA.r. ........ ~,1,1,,,..; f\:..,.. IJ",..,.,,,,...,..,, ......... hlr. -1,; ........... 11 llll"\..4....,,.,.. ,1,h"" .... A wc••r.,..,,r.tr-r,. ..... ô .... 0~ lî"ô the• ·or'' 
UICII ~·-· ~or-.,:; 1,)101.•C W I Ull 11 0 1 o::;o.::,u11ou1,::; ~, 111,;; J UIIUvl UIC t..11 u111.;:. 011t,,;,.::,, ... ,, 1 , •. ,;, . W r .. 
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has been i nterrupted because of the difficulties mentioned above, A needs to receive the 
borrow·ed tools urgentl y. 1 n this case, '\vit hi n a reasonable ti me" probabl y means that 
performance is due al mo::;t. i mmediatel y. 

CROSS REFERENCES 

NOTES 

Many codif i cet ions devote e suppl et ive prov1s1 on to the t i me of 
performance, often stat i ng it must in pri nci pl e be i mmedi ate (see 
and compare B.G.B., § 271; 1 tal. C.C., art. 1183; Swi ss C.O., art. 75; 
Neth. N.B.~\/., art. 6. 1.6.9.; Poli sh C.C .. , art. 455; Czech. Code of I nt. 
Comm., eirt. 225; Benelux draft on performance, art. 12; Quebec 
draft, art. 134), or take place in a reasonable time (G.D.R. G.l.\il/., art. 
44; U.C.C. §§ 1-204, 2-309). This pr-ovi si on i s i nspired by C. I.S.G., 
art. 33. 
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WEILL and TERRE, Les obligations, 4th ed., n° 1 OOô. 
ESSER/SCHM I DT, Sct-iul drecht, 1, 6th ed;, pp. 222-226. 
ENGEL, Traité des obligations en droit s1Ji sse, pp. 422-425. 
HARTKAMP, De verbi nteni s in het al gemeen, n° 231-244. 
FURMSTON, 9th ed. of CHESHIRE and FI FOOT's Law of Contrect, pp. 
530-532. 
FARNS\'\•'ORTH, Contracts, pp. 585- 590. 
LANDO, in BIANCA and BONELL, Commentary on lnt. Sales Law, the 
1980 Vienne Sales Convention, pp. 261-264. 

Article 9 (Earlier perf or man ce) 

( 1) A port y moy refuse on earH er performance un1 ess he 
turn no leg1t1mote interest 1n do1ng so. 

(2) A porty·s acceptance of an eor11er performance does 
not affect the time for the performance of his own 
obHgot1on if it hos been fh:ed 1rrespect1ve of the 
performance of the other porty·s obHgaUons. 
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(3) dditional expenses caused to the other by 
eor1 i er perf ormtmce are to borne by the 
po Y-

COMMENTS 

( 1) When performance i s due at a certain moment (determi ned 
accordi ng to article 8), it has to take pl ace at that moment. 1 n 
pri nci pl e, the obl i gee may refuse earl i er performance. Usuel l y the 
ti me for performance has been set to suit the obl i gee's acti vit i es, 
and earlier performance may cause him some inconvenience; he has 
a l egit i mate i nterest to refuse 1 t. 

There may however be situations Vv'hen such 1 egi t i mate i nterest i s 
not apperent, when accept i ng earl i er performance wil l not cause 
si gnifi cent harm to the obl i gee. 1 f the party t.enderi ng earl i er 
performance proves that thi s i s the case, the other party cannot 
then refuse earl i er performance (sub j ect to the f oll ow•i ng 
paragrapt1 (3)). 

Ill ust ration 1 

Firm Bis to do the yearl1J maintenance of all elevators in Firm A's office building on 
October 15. B's employees appear on October 14, a day "lthen important meetings, "ltith 
man1J visitors, are taking place in the building. Firm Ais entitled to refuse such 
earlier performance that w·ould cause obvious trouble. 

Ill ust ration 2 

Same example as the precedi ng ill u,tration, but October 1 4 is an ordi nary day j ust as 
Oc:tober 1 5. Fi rm B can probabl y prove A has no legiti mate i nterest in refusi ng that 
earlier performance. 

(2) 1 f a par~ty accepts earl i er performance by the ott1er party_. does 
i t affect the ti me for perf ot-rni ng t1i s ov•m obligations ? This 
provision draws a di st i net ion. 1 f those obl i gat. ions "vvere due at a 
certain ti me, not li nked the perf ormence of tt1e other peirty's 
obl i geit ions, that t i me for performance remei ns unchanged. But if 
the t v,,10 parti es· respective obl i geti ons were 1 i nked wi th each 
other., accepti ng earl i er performance wi 11 mean havi ng to perf orm 
oneself earl i er. This can of course represent a "l egit i mate i nterest" 
to refuse earlier performance by the other party. 
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Illustration 3 

fi r m B has to dei; ver goods to fi r m A on Ma y 1 5) and A has to pa y the p ri ce on June 
30. Firrn B \•lants to deliver the goods on May 1 O., and A has no legit.imate interest in 
refusi ng such earlier performance. But this 'w'ill have no effect on the ti me agreed upon 
for payment of the price) 'w'hich was determi ned i rrespective of the date of delivery. 

Ill ust.rat.ion 4 

Firm B has to deliver goods to Firrn A on May 15, and A has to pay the price "on 
delivery". If A accepts to receive t.he goods on May 10, it 11/ill have to pay the price then 
too. 

(3) 1 f, accordi ng to paragraph ( 1), the obl i gee may not refuse 
earlier performance, it is on the condition that possible additional 
costs woul d not be borne by hi m, but by the party tenderi ng earl i er 
performance. 

Ill ust ration 5 

Fi rm A has no legiti mate i nterest to refuse delivery of the goods on May 1 0 i nstead of 
Ma y 1 5, but the re are so me additi o na 1 sto rage fees to pa y for t hose fi ve extra da ys. 
Those c:osts 'w'ill be borne by Fi rrn B. 

Aeporter•s obser ions 

Aa in article 7 concerning partial performance, the commenta 
should clarify the relationahip between earl ier performance 
in con form i t y w i th art i c I e 9 and breach of cont ract , Our 
opinion is simi larly that earl ier performance permitted by 
art i c I e 9 ccrnst i t 1.~t es no breach, Thus on I y add i t i ana I cost s 
are involved, not damages, 

CROSS REFERENCES 

NOTES 

Many codifications provi de that the ti me for performance 
stipulated in the contract is presumed to be in fevor of the 
perf ormi ng party, who can thus in pri nci pl e wai ve it and perf orm 
earlier (see French and Belgian C.C., art. 1187 and 11 ôô; ltal. c.c., 
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art. 1165; Neth. B.v-1., art. 1306 and 1307; Neth. N.B.v./., art. 6.1.6.9.; 
B.G.B .. , § 271; Swiss C.O., ert. 81; Benelux dreft on performence, art. 
13; Que bec draf t, art. 134; Poli sh C.C., art. 457 .: Czech. Code on I nt. 
Contr., art. 228). Somet i mes the obl i gee·s approval i s however 
requi red (G.D.R. G. 1. Vo/., art. 44; C. I.S.G., art. 52, 1 °). See al so Rest. 
2nd Contr. § 234. 

LITERATURE 

'v-/EILL and TERRE, Les obligations, 4th ed., n° 914. 
ENGEL, Traité des obligations en droit suisse, p. 425. 
HARTKAMP, De verbi nteni s in het al gemeen., n° 238. 
½'ILL, in BIANCA and BONELL, Commentary on lnt. Sales Law, the 
1960 Vienna Sales Convenu on, pp. 379 382. 
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A:rticle 1 O (Price de termina tion) 

( 1) If a contract does not expressly or impHcitly fhc or 
make provision for determi ni ng the pri ce .• the port 1 es are 
considered., in the absence of any indication to the 
contrary., to have impHedly made reference to the price 
genera11y charged at the lime of the conclusion of the 
contract for such performances under comparable 
c1rcumstances in the trode concerned,. or if no such price 
is avoflable,. to o reasorrnb1e price. 

(2) Where the pri ce i s to be determi ned by one port y (( or 
by a third party )) whose determ1nat1on is gross1y 
unreasonable» then notwithstanding any provision to the 
contrary., o reasonable price shaH be substituted. 

(3) Where the pri ce i s to be fi xed by a thi rd party .. and he 
cannot or wiH not do so .. the parties are deemed to have 
empowered the court to appo1 nt onother person to f1 x the 
price. 

(4) Where the price is to be fixed by reference to factors 
which do not exist or have ceased to exist or to be 
access1b1 e .. the nearest equ1 valent factor shall be treated 
as a subst i t.ute. 

COMMENTS 

( 1) A contract usuall y fixes the pri ce to be pai d, or makes provision 
for its determination. If however this is not the cese, this article 
presumes thet the parti es have i mpl i edl y made ref erence to the 
pri ce generall y charged at the t i me of the conclusion of the 
con tract for such performances under comparebl e con,jit ions in the 
tracte concerned. A 11 these quel if i cations are of course si gnifi cent. 
The provision al so permits to reverse the presumpti on H tr1ere 1 s 
any i ndi cati on to the contrery. 

This art i cl e i s inspire d b !d article 5 5 of C .1. S. G. T t1 e ru 1 e ha s the 
necessary fl exi bil i ty to fit the needs of international trede. 

1 t i s true thc1t in some cases, the pri ce generall !d cherged on the 
market rnay not sati sfy the reasonabl eness test present el sewhere 
in thi s article. One woul d then have to appeal to the general 
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pr-ovision on good faith and fair dealing (Chapter 1, article 3), or 
possi bl y to some of the provisions on mi stake, fn:1ud emd gross 
di speu~ity (Chaptew IV). 

Sorne international contracts concern operat ions whi ch are uni que 
or at l east very specifi c, for whi ch one cannot ref er to the pri ce 
charged for si mil ar performances un der comparable ci rcumstances. 
The parues eu-e then deemed to t1ave irnpliedly made reference to a 
r~easonabl e pri ce. The concerned party wi 11 fi x hi s pri ce at a 
reasonable level, under the control of judges or arbitrators. 

Ill ust ration 1 

Firrn A., specialized in t::Xpres::. mailing all over the v1orld., receives from Firm Ba 
parce l to be de live red as soo n as pos::-i b 1 e fro m France to the IJ nited States. Not hi ng is 
said about the price. Firm Ais supposed to bill B vlith the price that is usually charged 
in the sector for such a service. 

Ill ust ration 2 

The next order that same Fi rm Agets from Fi rm B is nov1 to deliver another parcel as 
soon as possible to ... Antarctica, 'w'here an exploratory mission needs some urgent 
supplie::.. Agai n, nothi ng is said about the price., but there is reall y no possible 
comparison on the market. Firm A vlill have to be reasonable 'w'hen fixing the price. 

(2) 1 n some cases the contract expressl y provi des that the pri ce 
wil l be determi ned by one of the parti es. This i s a frequent 
occurrence in several sectors 1 e.g. for services. The price cannot 
easil y be determi ned in advance, and the perf ormi ng party i s in trie 
best position to eval uate what it t1as done. (( 1 n other cases, pri ce 
,jetermi nation i s 1 ef't to a thi rd party,f or instance an expert in the 
field.)) 

1 n th ose instances where the parti es have made such provisions for 
deterrnining the price., it w·ill be enforced. But, against possible 
abuses 1 paragraph (2) enabl es j udges or erbitrators to replace a 
grossl y unreasonabl e pri ce by a reasonabl e one. Tt1i s provision i s 
rnendatory. 

(3) The provision thet the pri ce wi 11 be deterrni ned by a thi rd party 
can l ead to a seri ous dif fi culty if that thi rd party i s not able to 
eccompl i sh hi s missi on (he i s not the expert one thought he was), 
or refuses to do i t. Section (3) provi des that the court i s then 
deemed to have been empov•.iered by the parti es to appoint another 
tt1i rd person to ,jetermi ne the pri ce. 
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(4) 1 n otrier cases, the pri ce i s to be fi xed by ref erence to some 
out si de fac tors, l!JPi call !d a publ i shed index, or quotet ions at a 
commodit i es exchenge. \,\/hat. shall be done if the ref erence factor 
ceases to exi st. or to be accessible ? This paragreph provi des that. 
the neerest equi valent factor shal l be treated as a subst itute. 

Ill ust.rat.ion 3 

The pri ce of a construction co nt ract i s 1 i nked to seve ral indexes., i ncl udi ng the "officia 1 
index of salaries in the construction sector", regularl y pub li shed by the local 
government. Several 1 nstall ments of the price still have to be calculated 'w'hen that 
index ceases to be published. But the Federation of Construction, a private trade 
association, decides to start publishi ng a si milar index to replace the former one. This 
ne'vt i ni::le>~ \v'i 11 serve as a su bsti t ute. 

CROSS REFERENCES 

Chapter 1, art. 3 and 13 
Chapter IV 

NOTES 

See C.I.S.G., art. 55. ln civil law codifications the pt-oblem of price 
determi nation i s often rul ed by general provisions of determi nation 
of tt1e "ob j ect" of the contract (see French and Bel gi an c.c., art. 
1129; Nett1. B.vv., art. 1356, 3° and 1359_; Neth. N.B.W., ar-t. 6.5.2. 1 o.: 
ltal. C.C., ert. 1346 and 1349 ; comp. B.G.B. §§ 315-319; see also 
B.G.B. § 154 end Swi ss C.O., art. 19) and/or by speci el provisions on 
sales contracts (see French and Belgian C.C., art. 1592; Neth. B.W., 
art. 1501 .: Neth. N.B. W., art. 7. 1. 1.2.: 1 ta 1. C.C .. , ewt. 1473; Swi ss C.O .. , 
art. 212; Quebec draft) ar~t. 386). 1 n the common l aw., see U.C.C. § 2-
305; see al so Rest. 2nd Contr. §§ 33-34 and 204. 
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PLACE OF PERFORMANCE 

Reporter"s observations 

Four possible versions of article 11 are submitted after the 
di scuss l on in Rome) 1.Uhere no dec i si on cou Id be reached on 
the subject of place of performance. Al I four versions state 
t hat in pr i ne i p I e, in the absence of a cont ract ua 1 

provision, a monetary obi igation has to be performed at the 
creditor's place of business, ,:md cmy other obi igat ion, at 
the performing party's place of business, This seems to have 
been agreed upon. 1 t 1.Uas point ed out t hat the cont ract lU i 1 1 
often fix or imply anot.her place of performance (cfr, a 
const. ruct ion on a certain site., car•r i age of goods f rom one 
pl ace t. o anot her I rent. i ng of a bu i Id i ng, etc, , , ) , 

Di f fi eu I t. i es arose 1.Uhen cons i der i ng superven i ng changes in 
t. he pl c1ce of per f ormcmce I due e i t. her t. o a part y' s chang i ng 
hi s p I ace of business, or t o a part y' s llJ i l l i ng t o I nd i cat e 
anot her pl ace of per f ormcmce for any ot her reason, The t lllO 

ait. 1..1at. ions are 1 ... 1ery di f f erent , One ccmnot pre1.,1ent a part y 
f rom mo 1J i ng, but t hen, if performance 1,1,as I i nked t o hi a 
place of business, it ia necessary t.o have a provision 
stating the affects of the moue on performance, On the 
cont rc1ry ., a part y may ni::)t normal I y I by uni I at era I dec i si on, 
change the p I ace of performance agreed upon i 1.Ue can choose 
t o a 1 101.U i t and organ i ze the consequences, but tJJe can a I so 
choose not to give that posslbl I lty. 

Uersions A 1 and A 2 only deal 1.Uith the change of the place 
of business; versions B 1 and 6 2 1.Uith both situations, 

A:rticle 11 (Place of performance) 

( 1) If the pl ace of performance i s not fi xed by nor· 
determi noble f rom the controct .. a party i s to perf orm : 
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a) a monetory obHgation... at the creditor·s place of 
business ; 

b) any other obH gati on .. at hi s own pl ace of business at 
the t1 me of conclusion of the contract. 

(2) The credi tor must bear any i ncrease in the expenses 
i nci dental to perf ormonce whi ch i s caused by a change in 
his place of business subsequent to the conclusion of the 
contract. 

Reporter's observations 

This Uersion A 1 provides that performance supposed to take 
place at the cr•editor's place of business wl 11 have to be 
carr i ed OLtt at hi s new p I ace if he has moved, but he IJJ i 11 

bear the add i t i ona I cost s, The prou i si on main I y concerna 
morret ary ob I i gat ions i but not necessar i I y : paragraph ( 2) 
could also apply to other obligations, when the contract 
prou ides performance at the cred i t or' s p I ace of business 
(except that the word "credltor" seems to refer mainly to 
monetary obi igations ?), 

Uers ion A 1 does not g ive s lm i I ar consequences t o the moue 
of the ob I i ged party, when performance i s to take p I ace at 
his place of business : paragraph (1)(b) refera to his place 
of business at the time of conclusion of the contract, and 
paragraph (2) only refera to the creditor's changlng his 
place of business, So, after movlng, the obi lged party stl 11 

has to perform at his former place of business, Whether this 
i s j uat i fi ed i s debat ab I e, That i s 1.uhy we a I so subm i t the 
Ueraion A 2 below 1 which does not make any distinction 
between the parties if they moue their place of business : 

Article 11 (Place of performance) 

( 1) If the place of performance 1s not nxed by nor· 
determi nabl e f rom the contract .. o party 1 s to perf orm : 

a) a monetary obligation., at the creditor·s place of 
business ; 



b) ony other obligation~ ot his own place of business ; 

(2) A port y must bear any i ncrease in the expenses 
1nc1dento1 to performance wh1ch 1s caused by a change 1n 
h1s place of business subsequent to the conc1us1on of the 
controct. 

The t wo f o 1 1 mu I ng B Uers Ions cons I der changes in the p I ace 
of performance due not on I y to the moue of one of the 
part i es I but a I so t o uni I at era I dec i si ons t o i nd i cat e 
another place for performance, Examples were giuen when auch 
si t uat ions COLI Id occur : count er-t rade I uJhere a th i rd part y 
i s des i gnat ed who w i 1 1 buy the compensat ion goods) 
factoring 1 where payment wl 11 have to be made to the factor. 
As was said before 1 we cou Id uery wel I declde such a change 
ln the place of performance is not possible 1 unless the 
part y UJ i sh i ng t o change can get the ot her part y t o agree; 
for thla we would not need any provision. We must alao bear 
in mind that in such cases 1 the change of place of 
performance ia only an incldental problem to the much wider 
queat ion of ass i gnment of contracta I wh i ch shou Id some day 
be consldered elsewhere in our Principles, 

ln Uersion B 1 cinl\::I the obi igee can change the place cif 
performance; 1 n lJers Ion B 2 bot h part i es haue t hat 
possibi I lt\:;I, ln bath tJersions, the IJJOrding is mecmt to co1Jer 
changes due to mouing as wel I as to a uni lateral decision, 

~Œ!Nl$ □ tIDill lID 0 

A:rtiele 11 (Place of performance) 

( 1) If the pl ace of performance i s not fi xed by nor 
determinable from the controct .. a party is to perform : 

a) a monetary obligation.. at the cred1tor·s place of 
business ; 

b) ony other obligation .. at his own place of business at 
the time of conclusion of the controct; 
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(2) Subsequently to the conclusion of the contract~ the 
obHgee may however designote onother ploce for 
performance.. provided that he bears any additiona1 
expenses. 

Article 11 (Place of performance) 

( 1) If the place of performance ·ïs not fixed by nor 
determinable from the controct~ a party is to perform : 

a) a monetary obligation.. at the creditor·s place of 
business _; 

b) ony other obligation# ot his own place of business; 

(2) Subsequently to the conclusion of the contract .. a party 
may however designate another place for perfor-mance., 
provided that he bears ony add1tiona1 expenses. 

COMMENTS 

( to be draf ted af ter choi ce of provi s:i on) 

CROSS REFERENCES 

NOTES 

Most codifications off er suppl et ive provisions concerni ng the pl ace 
of performance. 1 t i s often stated it must take pl ace et the obl i ged 
party·s pl ace of business (French and Bel gi an C.C., art. 1247 .: 1 tal. 
C.C., art. 1162; B.G.B., § 269; SVv'i SS C.O., art. 7 4; NeU1. B. V./., art. 
1429; Neth. N.B.W., art. 6.1.6.11; Czech. Code on lnt. Contracts, art. 
223; Polist1 C.C., art. 454; Quebec draft., ewt. 21 ô). But many of the 
above provisions have ô di ff erent rul e about obl i gelt ions to del i ver 
a speci fic item, the performance of whi ch i s to take pl ace \Nhere 
the item was \'Vhen the contract was conc 1 uded. Comp. C. I.S.G., art. 
~ 1 rl u C r 8 ,:, - S.: ÎI A O ' t ,:::; l t . b t m t ~, , ..., .. an... . .. ..,. ~ .... ,.. ,, ·-·· ppos1 ~e ..... o u 1 ons appear a ou. one at ti 
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obligations : the y are often due at the creditor's pl ace of business 
(B.G.B., § 270,: ltal. C.C., art. 1182; Swiss C.O., art. 74; Neth. B.vv., 
art. 1429 .: Neth. N.B. v-l., ar-t. 6. 1. 9A.5.; Po 1 i sh C.C., art. 454; comp. 
C. I.S.G., art. 57; G.D.R. G.I. W., art. 43), but someti mes at the debtor's 
pl ace of business (French and Bel gi an C.C., art. 1247; Quebec draft., 
ar~t. 218). Provisions concerning the effect of a change in the place 
of business are f ound in some cod1f i cations (Neth. N.B. v1., art 
6.1.9A.6.) 
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LANDO, in BIANCA and BONELL, Commentary on International Sales 
Law, the 1960 Vienna Convention, pp. 249 256; MASKO\·'/, ibid., pp. 
412-419. 
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Article 12 (Payment by funds transfer) 

( 1) Unless the creditor has indiceted a perticu1ar account .. 
payment can be made by a transf er to ony of the fi nanci al 
institutions in whi ch the credi tor has made i t known he 
has an account. 

(2) Payment by a transfer is completed when the transfer 
to the creditor·s financial institution becomes effective. 

Cot1MENTS 

Payment of monetary obligations are very frequent l y made by 
transf ers bet ween fi nanci al i nst ituti ons> or by cheques or si mil ar 
instruments. Vet the problems involved have very seldom been the 
abject of codifications. Notable exceptions are all draft texts : the 
Benelux draft on performance 1 the Dutch N.B.W.and the UNC ITRAL 
draft Model Rul es on International Credit Tnrnsfers. Wi U1out 
attempting to provide a detalled regulation, w•hich v\''ould not be 
compatible wi tt1 the very rapi d evol ut ion of techniques in thi s 
fi el d, articles 12 and 13 state a few basic pri nci pl es \•vhi cr, shoul d 
be useful in international payments. 

Article 12 deal s with payments by funds transfers bet ween 
fi nanci al institut 1 ons. 

Paragraph ( 1) concerns the admi ssi bi 1 i ty of peiyrnents by f unds 
tnrnsf ers. Though the pri nci pl e st i 11 stands, accordi ng to article 
11 > thet payment of a monetary obligation shoul d be made at the 
cr-editor's pl ace of business, it can al so be made to one of the 
fi nanci al institutions in whi ch the credi tor has made it known he 
has an account. 1 f however the creditor has i ndi cated a parti cul ar 
account, payment shoul d then be made to that account. Naturall !d, 
the creditor can al so make it known tt1at he does not want t1i s 
payment to be made by transf er. 

Paragraph (2) deal s with the ,ji ffi cult question of deterrni ni ng 
when a payment by funds transrer can be consi dered as compl eted. 
This malter i s of importance, e.g. to deci de whether the payment 
\•vas made in t1 me .. or in the case one of the banks does not f orward 
the funds it has recei ved. But trie choi ce of an adequate solution 
r·1as been trie center of muer, controvers!-1 in rnan1~ countri es and ... ... 
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international forums. Di fferent moments have been consi dered : 
de bit to the ôccor.mt of the tnmsf eror> credit to the account of the 
tnmsf eree bank> notice of credit to tr,at account> deci si on of the 
transferee bank to accept credit transfer, entry of cr-edit to 
tnmsf eree·s account> notice of credit to tn':lnsf er-ee> etc... Tr,e 
matter ·j s further compl i cated by the ct1anges of procedures for the 
transf er of f unds brought about by new el ectroni c transf er 
mechanisms .. and bank pr-actices can also differ from one case to 
another. 

A 11 of thi s makes it e>~tremel y hazardous to establ i sh a very 
accurate rul e provi ding wt,en payrnent by a transf er i s compl eted. 
Article 12 ( l) still serves a useful purpose as it states the basic 
pri nci pl e whi ch wil l permit to fi nd the more preci se rul e in each 
case. Such a payment wil l be effective when the transfer to the 
creditor's fi nanci al institution wi 11 become effective. The solution 
rests on the ground that that institution acts as the credi tor's 
agent. 1 t means no effective payrnent exi sts be fore that moment, 
even though tt1e order has been gi ven to tr,e transferor·s fi nanci al 
institution> and tt1e tranferor·s account has been debited. And 
payment i s effective be fore the tnrnsf eree i s noti fi ed or credited 
of it by hi s fi nernci el institution. But the preci se moment \Nhen 
payrnent to the creditor's fi nanci al institution can be con si dered as 
effective \oVil l de pend on banki ng pract i ces in the case concerned. 

111 ust.ration 1 

Shi p1Jard V J a fi rm established in Helsinki, has repai red a ship belongi ng to a Swedish 
firm, and the bill is sent on a letter head that. ment.ions a bank account in Finland and 
another one in s,v·eden. Unless V states that payment has to be made to the Fi nnish 
account) or by another means than a bank transfer, the s,1edish fi rm is entitled te, pay 
to the Sv1edi s h acco u nt. 

Illustration 2 

Licensee A gives his Bank Z a trEH)~;fer order of$ 5,000., royalties due to Licensor B) 
who has an account vith Bank W. Bank Z debits A's accountJ but fails to forward the 
funds to Bank W, and goes bankrupt. Licensee A has not effectively paid Licensor B. 

CROSS REFERENCES 

Ch apte r V> art i cl e 1 1 
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NOTES 

Fev·l codifications deal with the problems involved in this article. 
See Benelux draft on performance, art. 19-20; Neth. N.B.W., art. 
6. 1. 9A.3; UNC ITRAL draft, art. 11. 

LITERATURE 

HART KA M P.• De v e rb i nt en i s i n h et a 1 g e me en, n ° 5 1 6-5 1 7. 

Article 13. (Payment by cheque or other instruments) 

( 1) Payment of money due may be made in any form used in 
the ord1nory course of business at the place of payment. 

(2) However, a creditor who accepts, either by virtue of 
paragraph ( 1) or voluntorny .. a cheque .. an onter to pay or 
another instrument .. or in place of the debtor·s original 
obHgation to pay.. some other obHgat1on to pay.. 1s 
presumed to do so only on cond1Uon that it wHl be 
honored. 

COMMENTS 

The provision or paragraph ( 1) all ows for a payment of money to be 
made in any f orm that i s usual at U1e pl ace of payment. v-/ith the 
reservati on expressed in paragraph (2), the debtor may for instance 
pay with a cheque, a banker's draft, a bill of exchange, or with any 
other technique., 1 i ke the newl y devel opi ng el ectroni c means of 
payment, provi ded he chooses a mode that i s usuel at the pl ace of 
payment, i.e. normall y at the creditor's pl ace of business. 1 n 
princ1pleJ tt1e creditor st1ould be satisf1ed to receive t1is payment in 
a f orm that i s customary at hi s pl ace. 

Paragraph (2) states the generally recognized principle according 
to whi c~1 the credi tor's acceptance of an instrument of payment 
that has to be honored by a fi nanci al i nst ituti on or another thi rd 
party can onl y be gi ven on the candit ion that the instrument wil 1 
eff ect i vel y be t1onored. 
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Illustration 1 

Luxembourg Importer A receives a bill for the goods he has bought from a fi rm 1 n 
Central America, and he sends an eurocheque in payment. The exporter may rejec:t t.his 
mode of payment if the banks in his country are not famil1ar 'with eurocheques. 

111 ust ration 2 

Contractor V has to pay Sub contractor Z for the \vorks he has completed on the 
building site, but V fo goi ng through a liquidity cri sis as Client X fa late in payi ng hi m 
the first inst.allment due. Client X, ho\11ever, has given V a set of prornissonJ notes up to 
the amount of his debt. Cont.ract.or V offers t.o pa•J Z by assigni ng the adequat.e number of 
promissory notes to the sub-contractor. If Z accept.s them (in this case he probabl y 
doe::i not have to, as it is nota usual form of payment), the effectiveness of the payment 
b•J Y to Z is conditional to X's honori ng the promissory notes ,:1t maturity. 

CROSS REFERENCES 

NOTES 

Few codifications contai n prov1 s1 ons concerni ng the probl ems 
i nvol ved. See Benelux draft on performance, art..20; U.C.C., § 2 511. 
See al so Rest. 2nd Contr., § 249. 

LITERATURE 

HARTKAt1P, De verbi nteni s in r1et al gemeen, n° 225, 51 ô 19. 
FIJRt1STON, 9th ed. of CHESHIRE and FI FOOT's Law of Contract, p. ôô. 
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Article 14 (Currency not specified) 

1 f the controct does not i ndi cote in whi ch currency a 
monetary obligation is due;, payment is to be made in the 
currency usuolly ogreed between parties for such 
performances under comparable circumstances in the 
trade concerned. 

COt1t'1ENTS 

1 t meiy not be frequent theit peirti es f ail to express the currency in 
wt1ich a monetaq:1 obli!Jôtion is due, but instances cen be found : a 
contrect can state that the price will be the "current price" 1 or that 
i t wi 11 be deterrni ned by a thi rd party 1 or that some expenses or 
costs \•Vi 11 be rei mbursed by one party to the other.. without 
speci fyi ng in whi ch currency these payrnents sr,oul d occur. The rul e 
in article 141 which is basically a n,1le of interpretation, states 
that in such ceises, the adequate currency of payment wi 11 be 
determi ned in conf ormity with usages for si mil ar situations. 1 t 
will be noticed that analogous standards are logically used in 
article 10, which deals witt1 u·,e determination of the amount due, 
and in th•i s pt-ovi si on, whi ch concerns the currency in whi ch 
payrnent shoul d be made. 

Article 14 does not concern the currency in whi ch darna!~es are to 
be paid. This problern is covered by article 29 of the chapter on 
non-perf orrnance. 

Reporter's observation 

The phras i ng of art i c I e 14 has been mod i fi ed t o a I i gn i t 
with the phrasing of article 10. 

Ill ust ration 1 

Dutch Client Ai nstructs his broker to buy shares on the Frankfurt stock exch(rnge. The 
broker pays them in German marks; should he bill his client in marks, or in Dutch 
guilders ? lt \o/ill all de pend l)f vlhat is customary i r, the Netherlands for such 
pure hases of foreign shares through local brokers. 



CROSS REFERENCES 

Chapter 111, ..... 
Chapter V, arti c 1 e 1 O 
Chapter V 1, article 29 

NOTES 

.33 

This provision i s i nspi red by art. 48 (2) of the German Democrat i c 
Republic G.I.V-l. 

LITERATURE 
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Article 15_(Taxes 

party hos to bear the c taxes dulies 
connected with p ormance of tris obli ons. 

COMMENTS 

Performing a contract often irnplies the payment of ternes and 
duties. Article 15 allocates the cost of those expenditures to the 
party whose perf orrnance made thern due.: it i s a generall y 
recogni zed pri nci pl e that each part!J shoul d normall y bear the costs 
i nvol ved in perf ormi ng properl y. The purpose of tt1e provision i s to 
deterrni ne whi ch party t,as ult 1 mat.el y to bear those taxes and 
dut i es, i tTe s p e c t i v e of w ho, accord i n g t o the re 1 e van t fi s cal 
regul at ion, has actuel l y to pay them to the relevant authorit i es. 

Ill ust ration 1 

Acco rdi ng to the co nt n:1ct, so me goods sol d f rom A 1 ge ri a to S pai n have to be del ive red to 
the bu1Jer's premises in Toledo. Spanish import duties 'vlill be borne by the seller. 

Reporter's o votions 

1 , A more genera I dra ft provision., accord i ng t o wh i ch a 
party had to bear the costs incurred in performing his 
obi igat ionsi was rejected earl ieri on the basis that ru les 
about p I ace of perf ormcmce a I ready I mp I i ed that so I ut Ion, 
Cannat the same criticism be made about this article 15? 

2, The pro~.11 si on on I y ,:::ons i ders t œ-::es i:md dut i es connect ed 
w I th perf or•m i ng the contract, 1 t was sa id in M 11 ano that 
taxes connect ed u1 i th the conc I us ion of the cont ract were 
dea I t w i th in the chapt er on pub I i c perm i ss i ans, 1 s i t 
rea 1 1 y the case ? Are not some taxes of t hat k i nd ( st amp 
dut i es i "reg i st rat ion" of cont ract s) due i ndependent I y of 
any permission requirement? 

3, 1 s the I i nk w i th one part y' s ob I i gat ions ( an ear I i er t ext 
re f ered t o "hi s part of the cont ract") a I UJCl!-JS 1»orkab I e a::i a 

'" 
cri ter i um ? 1 f i t can be sa id that. c1.,1st.oms dtü i es are I i nked 
t o de I i ver y of the goods ., luhat about. a genera 1 "sa I es t. ax" ? 
1 s i t c I ear I y connect ed u1 i th the ob I i gat ions of e i t her the 
sel Ier or the buyer? What about the value added tax? 



CROSS REFERENCES 

Chapter V, art. 11 

NOTES 

35 

Sorne ci vil l aw codifications provi de for the more general pri nci pl e 
accordi ng to whi ch the costs of performance are to be borne by tt1e 
perf ormi ng party (French and Bel gi an c.c .. , art. 1248; 1 tal. C.C., art. 
1196; Neth. B.W., art. 1431; Neth. N.B.W., art.6.1.6.16; Benelux draft 
on performance, art. 21 _; Quebec draf t, art. 219; comp. B.G.B .. , § 270). 

LITERATURE 

'w'E ILL and TERRE., Les obl i gat 1 ons., 4ttî e,1, n° 1 O 1 O 
ES R/SCHt11 DT, Schul drecht, 1, 6th ed., p. 220. 
HARTKAMP, De verbi nteni s in het al gemeen, n° 255. 
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Article 16 (Imputation of payments) 

( 1) A debtor owing several monetary obligoUons which are 
due to the same credi tor may speci fy.. at the t i me of 
payment .. which debt he intends the payment to be applied 
to; however.. poyment made is to discharge first the 
expenses .. then the interests due before the principal. 

(2) 1 f the debtor does not moke such speci fi cati on.. the 
other party may .. immediately or within a reasonable time 
after payment .. declare to the performing party to which 
obligation he imputes the payment .. provided 1t appHes to 
on uncUsputed obligation. 

(3) ln the absence of imputation occording to paragraphs 
( 1) or (2), payment is imputed to that obligation which 
satisfies one of the foHow1ng criteria and in the sequence 
indicated : 

a) the obligation whi ch 1 s due or whi ch i s the fi rst to 
f all due; 

b) the obligation for which the creditor has 1east 
securi ty; 

c) the obH gati on whi ch i s the most burdensome for the 
debtor; 

d) the obligation which has arisen flrst. 

U none of the preceding criteria applies~ payment is 
imputed proportionally to the amount of the obligations. 

COMMENTS 

Articles 16 an,j 17 deal vv•itr, the classical problem of imputation 
of payments. 1 f a debtor owes at the same ti meJ to the same 
creditor, several monetary obl 1 gat1 ons wt·,; cr, are due (i.e. mature, 
exigible), end he rnakes a payment tt,e arnount of wt,icr, is not 
SL~fficient to extinguistl all ttlose debts, to wtiictl debts does that 
payrnent appl y ? 
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Article 16, i nspi red b!d pri nci pl es recogni zed by rnany 
codifications, gi ves the debtor a fi rst possi bil ity to i rnpute hi s 
payrnent, provi ded expenses and i nterests due are di scharged bef ore 
the principal. 1 n the absence of any i rnputati on by the ,jebtor, the 
provision enabl es the creditor to i rnpute the payrnent recei ved, 
though not to a di sputed debt. Paragraph (3) gi ves criteri a whi ch 
wi 11 govern the imputation in the absence of any i nit i at ive by 
ei thet~ party. 

firrn A has received t.hree loans .. each of $ 100.,000., from Bank B, by separat.e 
cont.racts. All t.hree loans are due on December 31. Bank B receives $ 100.,000 from A 
on January 2, \dith the i mprecise message : "Rei mbur:sement of the loan". The bank 
pa y:s 1 i ttl e atte nti or, to the matte r and does not resct at fi rst. Th ree mont hs l ate r, the 
bank sues Fi rm A for payment of the remai ni ng $ 200,000, and the parties disagree as 
to 'w'hich of the loans has been rei mbur:sed b1J the JanuariJ payment. The Bank had 
similar security in each case, but the interest rates w·ere not the same: 8 % on Loan n° 
1 .. 8,50 % on Loan n° 2 and 9 % on Loan n'' Article 16 ( 3)(c) applies : the January 
payment vtill be i mputed on Loan n° 3. 

CROSS REFERENCES : 

NOTES: 

Most civil or socialist lewv" codifications provide for rules 
concerni ng imputation of payrnents, rather si mil ar in spite of 
occasi onal variations : Fr·ench and Bel gi an C.C., art. 1 3 1256; 
1 ta li an C.C., art. 1193 1195, S·vvi ss C.O., art. 85·-87; B.G.B., §§. 366~-
36 7; Neth. B. W., art. 1432 1435; Neth. N.B.W., art. 6. 1.6. 1 14; 
Benelux draft on performance, art. 16-17; Quebec draH, art. 249-
253; G.D.R. G.I.\.\''., § 265; Czectl. Code of I nt. Comm., art. 219. See 
al so Rest. 2nd Contr., §§ 258-260. 

L ITERATURE : 

\.\1E ILL and TERRE., Les obl 'i gati ons, 4th ed., n° 1029 1030. 
ESSER/SCHt1 IDT., Schul drecht, 1, pp, 257, 273. 
ENGEL, Tra1té des obligations en dro1t suisse, p. 43ô. 
HARTKAMP, De verbi nteni s in tlet al gerneen, n° 250 254, 554, 561. 
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Article 17 

Article 16 applies with oppropriote odoptotions to the 
imputation of performance of non-monetory obligations. 

COMMENTS: 

Tt1e probl ern of i rnputati on of payrnents norrnall y concerns 
rnonetary obligations., but si mi 1 ar dif fi cult i es can sornet i mes occur 
about obligations of a different nature. Article 17 provides that trie 
precedi ng rul es wi 11 th en appl y, with appropri ate adaptations. 

Ill ust ration 1 

Company Z is performi ng construction \vork on several $ites in an African countriJ, and 
th ro ug h fi ve se pa rate and successive co nt racts 'w'i th Su pp 1 i e r \•V, pu rc hases di ff e re nt 
quantities of ce ment, all t.o be delivered in Ant·w·1::1t·p on the same di:1te, to be loaded on the 
same ship. The contracts are si milar, except that contracts n° 3 and 5 sti pulate ver y 
high liquidated damages for late delivery. Due to some difficult.ies, W can only deliver 
part of 'w'hat he 'w'as supposed to. Upon delivery, in accordance 'w'iHi article 1 6 ( 1), the 
Supplier is entitled to specify that the quantities delivered are to be i mputed to 
contracts n° 3 and 5. 

CROSS REFERENCES : 

Chapter V, article 16 

NOTES: 

L ITERATURE : 

HARTKAMP, De verbi nteni s in r,et al gerneen, n° 250. 


