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CHAPTER 4
Administrative Law

Robert Andersen & David Renders

§4.01 INTRODUCTION

Administrative law can be defined as a set of legal rules and principles which aim to
regulate the organisation, the functioning and the control of the executive. The
definition is broader than the one traditionally used in Belgian law. Indeed, some
essential legal rules and principles are usually considered as part of constitutional law.
In such a narrow conception, administrative law appears, rather, as a kind of
subsidiary sector of law. It can be considered as a process of deepening of these broad
rules and principles that can be found in the Constitution. While this distinction
between constitutional and administrative law can be justified from a strictly didactic
standpoint, it does not correspond with reality. Indeed, it is absolutely impossible to
divide the whole set.

In Belgium, as in other countries, the principle of three separate powers of
government - the legislative, the executive and the judiciary - is applicable. Such a
separation is not absolutely complete in Belgium. The executive branch, for instance,
whose essential task is to govern and administrate, also shares part of the legislative
function, which consists in enacting general and abstract rules. It also shares part of the
judicial function, whose aim is to settle individual disputes on the basis of legal rules.

Belgium is an ‘Etat de droit’ (Rechtsstaat). The executive has to abide by the law,
as do the two other branches of government. Such a concept, which is partly similar to
the English ‘rule of law’, means that there are fixed general rules which both citizens
and the government have to live by. By law, we mean here not only the hierarchically
organised set of national rules (Constitution, statutes, regulations enacted by the
various executive authorities, regulations enacted by local government, etc.) but also
treaties and other acts of international law with (in principle) direct effects.

This sector of law is not confined to written sources but also includes general
principles of administrative law that are not all contained in the Constitution. Some of
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these are established by administrative courts, mainly the Council of State (Section du
contentieux administratif du Conseil d’Etat — Afdeling bestuursrechtspraak van de Raad
van State). The obligation of complying with the law may be seen as a brake against a
would-be arbitrary administration. It is, however, not a complete restraint. If some-
times the executive has a bound power of decision (compétence liée - gebonden
bevoegdheid) - its decisions are in a way automatic -, one must observe that usually it
has a wide discretionary power of decision (compétence discrétionnaire — discretionaire
bevoegdheid). The executive is thus legally entitled to decide whether or not it has to
intervene and, if so, to choose among all the possible measures, which will be the most
appropriate to achieve the objective in the general interest.

In practice, it is important to underline that the difference between bound powers
of decision and discretionary powers of decision is not absolute. A single decision can
be composed of elements related to bound powers of decision and others to discretion-
ary powers. The wide room for manoeuvre which is given to the executive has led the
courts to develop a certain number of tools in order to reconcile the necessity of quick
and efficient administrative action with that of a minimal protection for citizens.

The executive is essentially the government, consisting of the council of minis-
ters. To be more precise in a federal state such as Belgium, it is essentially the federal
Council of Ministers and the various councils of ministers of the federated entities.
These governments would not have any influence at all if they did not have at their
disposal an infrastructure and an administrative organisation in order to perform their
own tasks. All those tasks could not, of course, be executed by the few individuals who
work closely with each minister.

§4.02 THE ADMINISTRATIVE ORGANISATION

Both at the federal level and the level of the federated entities - ‘communities’ and
‘Tegions’ - there are various departments. Unsurprisingly, each of them is headed by a
minister who is in charge of the management and who is also responsible for the whole
staff of the department. The executive decides to create and suppress departments
according to the evolving requirements of community life. Their number, as well as the
distribution of the tasks between them, is relatively stable. Their main task consists in
preparing and executing governmental decisions especially those taken or initiated by
the minister who is responsible for the department. Each department has its own civil
servants and budget but does not possess legal personality. The latter is only granted
to the State (i.e., the central or federal entity), the three communities and the three
regions.

Although the structure of a department has become more complex, it keeps, to a
large extent, its very hierarchical character. It is true that, for practical reasons, the
department is composed of external services created besides its central services. Such
a phenomenon, however, does not affect its hierarchical structure. The decision centre
of the department is located at the central office where most important decisions have
to be adopted.
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The governments, assisted by the members of the minister’s staff and the civil
servants working for the departments, do not have the sole power of decision.
Although they have to ensure that the general interest is protected, as political bodies
accountable to the parliamentary assemblies, they also have to take into account the
principle of provincial and municipal autonomy provided for by the Constitution.
Indeed, political organisations exist at the local level. This is the application of
‘territorial decentralisation’ (décentralisation territoriale - territoriale decentralisatie).
Those local authorities have their own bodies and are responsible for the management
of local affairs under a system of self-government. Their autonomy is, however, not
absolute. According to the constitutional repartition of competencies, regional legisla-
tion has to set up uniformly the rules of organisation and functioning of these
authorities. One of the tasks of the legislature, for instance, is to determine either
positively or negatively the extent of the concept of provincial or municipal interest.
Such principles are thus essentially changeable concepts.

Autonomy does not mean independence. Within the limits of local interest, these
political authorities are submitted to a system of supervision by a higher authority
(controle de tutelle - administratief toezicht), which, at present, is usually organised
and performed by the regions. This supervision aims to ensure that acts of provinces
and communes are adopted without any breach of both the law and the general
interest.

Provinces and communes are not only competent to rule all matters of provincial
or municipal interest. They are also required by federal State, as well as by federated
entities, to carry out the implementation at local level of some missions of general
interest.

Such diversity also appears from a purely organisational point of view. Apart
from collegial bodies, which result directly or indirectly from elections organised on the
basis of universal suffrage (conseil communal - gemeenteraad and college communal -
gemeentecollege for the municipality, conseil provincial - provincieraad and colléege
provincial - provinciecollege for the province), these are also some individualised
functions. The first example is the mayor (bourgmestre — burgemeester) who is
appointed by the regional government, theoretically, from amongst the members of the
municipal council (conseil communal — gemeenteraad). He performs his tasks both as
the first authority of the municipality and as an agent of the central authorities. Another
example is the provincial governor (gouverneur de province — provinciale gouverneur),
who is appointed and can be dismissed ad nutum by the regional government. Most of
his functions are related to his quality as governmental agent (commissaire du
gouvernement — regeringscommissaris).

The federal State, communities, regions, provinces and communes are all
political authorities charged with acting in the global interest of their members. It is
also necessary to create other public services in order to satisfy certain specific needs
and to give them some autonomy in order to perform these tasks. This is a phenom-
enon known as ‘functional decentralisation’ (décentralisation par services — functionele
of dienstgewijze decentralisatie) appearing at the federal level, as well as at the level of
the federated entities, - the three communities and the three regions - and operating
both centrally and locally. Those public services exist in many different areas.
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Some of them are created by a unilateral act. Others stem from an association.
Regarding the former, there is a traditional distinction between régies (regieén) and
public establishments (établissements publics — openbare instellingen). A régie can be
considered as a kind of appendix to a governmental department. Although they are
legal persons and can therefore benefit from legal autonomy and avoid a series of
constraints, the régies do not have any organisational and managerial autonomy since
they have to respect the hierarchical power of the relevant minister.

Organisational and managerial autonomy is the main characteristic of the
établissement public. This autonomy, although considerable, is not absolute. There are
many different établissements publics but for any of them, the creating authority
maintains a power of control over its acts. This control is mainly exercised through
specific governmental agents called ‘commissaires du gouvernement’ (regeringscom-
missarissent). They have to check whether the établissement public respects the law
and the general interest.

At the municipal level, there is a uniform model for creating some kind of the
établissement public. This is the case for local social assistance centres (centres publics
d’action sociale - openbare centra voor maatschappelijk welzijn) and parochial asso-
ciations (fabriques d’église — kerkfabrieken), which are respectively organised and
controlled by the communities and the regions. Such a uniform model does not exist as
regards the creation of établissements publics either by the federal State or by the
federated entities. Each legislature has the power to create, if necessary, établissement
public within its sphere of competences and to lay down its rules of organisation,
functioning and supervision.

The above-mentioned associations can be constituted either exclusively by
public authorities or jointly by public authorities and private actors. In the latter case,
associations are usually known as mixed economic societies (sociétés d’économie mixte
- gemengde ondernemingen). It is often very difficult to determine whether such a body
is a public authority or not. There is no absolute criterion capable of giving a sharp and
definitive answer to the question. In this respect, courts have elaborated an empirical
and pragmatic theory called ‘théorie du faisceau d’indices’ whose aim is to find a body
of elements identifying the public character of the association.

These associations often take very different legal shapes. Sometimes they are civil
companies with a commercial form, sometimes commercial companies and sometimes
non-profit associations. Legislative acts allowing the constitution of such associations
often authorise derogation from ordinary company or association law in order to help
the association to perform its specific missions of public service in the best way
possible.

Such a phenomenon of association can also be observed at the local level. The
Constitution itself allows the possible association or creation of closer relations
between several municipalities or provinces on the basis of the conditions to be
established by the regional legislature (Article 162 of the Constitution).

There is a final distinction worth underlining. A public service governed by a
public authority is known as ‘organic public service’. It is, however, also possible for
a public authority to ask a private actor to manage a public service while continuing to
control the situation. In such a case, a contract called ‘concession’ (concession de
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service public — concessie van openbare dienst) is entered into by the public authority
and the private body providing the service.

The wave of privatisations within the Member States of the EU has given a major
renewal to the ‘concession de service public’. Public companies have been, one way or
another, partly or completely privatised, whether with or without a right of control for
the public authorities.

On the other hand, private companies may themselves, for essentially social
reasons, be partly or completely taken over by the public authorities while remaining
subject to ordinary law.

In addition to the traditional administration invested with a power of decision,
there is also an advisory administration. The latter is usually composed of collegial
bodies and is omnipresent. Its missions are varied. In some cases, it has to coordinate
administrative activities trying to prevent many decision centres from acting in
opposite directions. In other cases, the advisory administration acts as an expert
advising the authority on the technical aspects of the decision to be adopted.

It may also demonstrate a willingness to allow the democratisation of the
administration, trying through various means to involve the citizens in the adminis-
trative decision-making process. It is obvious that these different functions are not
mutually exclusive and can be exercised simultaneously.

This overview of administrative institutions would be incomplete if one did not
talk about independent administrative authorities. This entity derives from French
administrative law and can be defined as a private person or a commission to whom a
legislative act gives both the right to exercise several missions of general interest within
a particular sector and a specific status making it independent. Such authorities can
separately or altogether hold regulatory, executive or repressive missions, as well as
the function of preventing and settling conflicts.

§4.03 ADMINISTRATIVE ACTION
[A] The Regime of Administrative Acts

The collection of bodies described in the previous section makes up a large and varied
administrative machinery which produces a broad range of administrative activity. The
action of the administration is unilateral in nature. Through orders and commands, the
relevant authority unilaterally imposes its will on the citizens. In order to be able do so,
several privileges derogating from generally applicable law have been conferred on the
administration. The first one is called ‘privilege du préalable’ (vermoeden van
wettigheid). It allows the administration to issue itself the enforceable instrument it
needs in order to fulfil its missions. This instrument benefits from a presumption of
legality until evidence to the contrary has been shown. Apart from a few exceptions,
this privilege has a broad scope.

That is not the case for the second privilege, the ‘privilége de l'exécution d’office’
(voorrecht van de ambtshalve uitvoering), which permits the authority to enforce acts
it has itself adopted. It is therefore empowered to force the reluctant citizen to obey.
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The authority can force the disobedient citizen to act under duress, with the
possible use of police force, without having to obtain preliminary authorisation from
the courts. This substantial privilege only exists, in the absence of specific legal rules,
in emergencies and when the measure is necessary and proportional to the require-
ments of the general interest. In more and more situations, the authority may impose
sanctions on citizens who fail to respect the order given. Besides the criminal penalties
imposed by the courts, there are also administrative penalties. Unsurprisingly, many
problems arise regarding the connections between these two systems of sanction.

Unilateral legal act, which is the most traditional method used by the adminis-
tration to make use of the imperium (gezag), plays a key role within administrative law.
Unlike other countries, Belgium has no codified non-contentious administrative pro-
cedures. The theory of unilateral administrative act has developed in the doctrinal
writings. Such a theory consists in analysing the different elements of these acts, as
well as in studying the principles used as references for their elaboration. The case law
of the Council of State has provided legal commentators with the materials required to
elaborate their theory. Increasing importance is conferred on the process of decision-
making itself, i.e., to all the steps preceding the adoption of the decision.

A significant contribution to this shift in emphasis comes from the phenomenon
of participation and administrative democratisation, which allows citizens, acting
either individually or as representatives of various interest groups, to be involved in the
adoption of the decision.

Notwithstanding the absence of any express textual basis in the Constitution or in
legislation, the Council of State has elaborated a number of principles of ‘good
governance’ (principes de bonne administration — algemene beginselen van behoorlijk
bestuur), which must be respected by the administration when taking its decisions. The
administration must prepare the decision with care so as to act with optimal knowledge
of the situation. It may be required to listen to the opinion of citizens concerned by the
planned decision or to call for an expert, etc. The principles of respect for rights of
the defendant and cross-examination have also been highly developed.

The study of the administrative decision itself is of course also very important. A
typology of unilateral administrative act has been established. The summa divisio, i.e.,
the major classification, distinguishes between individual administrative decisions
and regulations. There is another major distinction between explicit and implicit
decisions, the latter raising the issue of the meaning to be given to the silence of the
administration.

Whatever the act, it has to be taken by a competent authority. Competence is
traditionally studied from a triple point of view: the author of the act must be
competent ratione materiae, ratione loci and ratione temporis.

Regarding the ratione materiae competence, one must recall that the executive
partly holds the legislative function. The king at the federal national level, as well as
community and regional governments at the level of the federated entities, are invested
with the duty to implement legislative acts (lois - wetten, décrets — decreten and
ordonnances - ordonanties) enacted by the legislative branch.

Within certain limits, they are sometimes allowed to take general measures
having a broader scope than purely implementing measures.
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Finally, in some fields, the Constitution offers them an autonomous power to
enact general measures. This is, for instance, the case with the organisation of their
own services, including the adoption of the legal ‘status’ of their civil servants.

Other authorities also have a rule-making power, either directly conferred by the
Constitution (provinces and municipalities, for instance) or granted by statute (some
organismes d’intérét public - instellingen van openbaar nut, for instance).

There is a general principle of attributed character of competences; they have to
be exercised by those to which they have been attributed. A strict application of this
principle would, however, paralyse administrative action. Therefore, many acts use an
attribution of competences to allow the appointed authority to delegate part of these
competences. Such delegation, however, may never deprive the authority from its
essential attributions.

There are also territorial restrictions to the competence (ratione loci compe-
tences), notably where acts of federated entities and local authorities are concerned.

Finally, one has to mention time restrictions (ratione temporis competence).
Authorities deriving their power from an election are specifically concerned by these
restrictions since their competences are normally limited to the length of their mandate.

In most cases, the administrative act is in written form with a certain number of
elements, two of which merit greater attention. The first is the signature, the presence
of which is the basic condition for the act’s existence. It also serves to establish the
identity of the author of the act and therefore helps to determine whether he is legally
competent to enact it. The signature is the best application of the adage ‘forma dat esse
rei’; content and form join to make one only.

The second major element is the formal duty to motivate the act. The Act of 29
July 1991 related to formal motivation of administrative acts sets up as a basic principle
the requirement that any individual administrative decision mention the practical and
legal motives or grounds, which have been used as basis for its adoption. The
motivation has to be adequate. Vague sentences and clichés are treated as a lack of
formal reasoning.

Such a principle is based on several factors. First and foremost, it is intended to
make decisions as clear and understandable as possible for their addressees. Once
these know the reasons for the act, they are in a better position to decide whether they
can bring an action against the administrative act. The reasoning thus plays a kind of
inhibiting role as far as claims against administrative acts are concerned. Another
benefit of the principle is that it forces the author of the act to take more care before
enacting it. In this way, formal reasoning is a protection against the arbitrary exercise
of power. Finally, formal reasoning facilitates the review of decisions. Such review is
indeed limited to the reasons and grounds mentioned in the decision.

The principle is, however, not absolute. Derogations are allowed when disclosure
of the motives or grounds of the decision endangers the external security of the State,
public order, the fundamental right of privacy or when this disclosure may violate the
rules regarding professional secrecy. Urgency may, however, not be invoked in order
to try to avoid the duty to motivate. Under current Belgian law, general (i.e.,
non-individual) administrative acts, regulations, do not have to be formally motivated,
except a few of them, notably in urban and environmental law.
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The above-mentioned Act of 29 July 1991 gives to citizens a minimal protection
in this respect. A higher degree of protection may be offered by other, specific statutes.

There is a traditional distinction between external and internal motivation of
administrative acts. Besides the obligation to offer formal motivation for individual
administrative decisions, another principle forces the administration to take its deci-
sions only if they are based on grounds that can justify them both from a legal and from
a practical point of view. Administrative authorities do not hold the competences in
their own interest but for the general interest. They perform what is called ‘abuse of
power’ (détournement de pouvoir — machtafwending) if they make use of their powers
for a purpose other than the official one. The administration has satisfied its duty to
offer formal motivation only if these practical and legal grounds have been indicated in
the act. However, such grounds might be incorrect. The problem thus arises at the level
of internal motivation. Regarding general (non-individual) acts or regulations, the
grounds do not have to be indicated in the act itself but they have to exist and to be
adequate. There is no act without correct grounds.

To be obligatory for the citizens, it is not sufficient that an administrative act has
been correctly enacted. There is another duty of publicity. Such publicity takes
different forms and often has a varying degree of intensity according to the individual
or general character of the act.

It is also important to observe that Article 32 of the Belgian Constitution gives any
citizen the right to access any administrative document and to get a copy of it, except
where otherwise provided for by an act of Parliament. Such a system has been
implemented by the legislatures. A distinction is traditionally made between active and
passive publicity. The latter forces the administration to provide citizens with a certain
amount of information. One can mention, for instance, the obligation to indicate on any
individual administrative act the eventual possibilities of appeal. In the absence of such
notification, the limitation period for bringing an action does not run. Active publicity
covers the information expressly required by the citizens. Except for documents
containing some private information, the citizen does not have to show any interest to
obtain such information.

While restrictions may be placed upon the right of access to administrative
documents, it is important to underline that such restrictions are exceptions and that,
as with any exception, they are strictly interpreted. The basic principle is and must be
that of unrestricted access to administrative documents.

According to a general principle of law, administrative acts may not be retroac-
tive. This principle is, however, not absolute. It is possible for the legislature to
derogate from the principle. Furthermore, the supreme administrative court, the
Council of State, has also limited its application. Among these limitations, it is worth
noting the theory of withdrawal of act (théorie du retrait d’acte — de leer inzake
intrekking van een administratieve rechtshandeling), enabling the author of an illegal
individual act to withdraw it within certain time limits in order to prevent its
annulment by administrative courts.

Public authorities must be able to adapt their action according to the evolving
requirements of the general interest. This imperatively justifies the existence of the
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principle of mutability of administrative acts. The intensity of this principle varies
according to the act’s individual or general character.

Where regulations are concerned, the principle is absolute. The author of a
general act must be able to modify it for the future, at any time, without any right for
its addressees to require its maintenance, without prejudice to transitional provisions
in the event that circumstances arise. Moreover, there is no possibility for the
administration, either unilaterally or conventionally, to reject this principle except
where specifically authorised by statute.

As far as decisions are concerned, the situation is more complex. Such individual
acts may create rights. In this case, they may only be modified for the future and
according to legally established conditions.

It has been observed that the administrative authorities usually function by
means of unilateral acts. Sometimes, however, contracts may also be used. Under the
influence of French administrative law, most Belgian administrative authorities make
a distinction between contracts of the administration (contrats de ’administration —
door de administratie gesloten burgerrechtelijke contracten) and administrative con-
tracts (contrats administratifs — administratieve contracten). While the former re-
semble private law contracts, the latter are quite distinct. Their particular regime is
explained not only by the existence of specific statutes in this area but also by their
status within case law and legal commentary, and can be best observed in the sphere
of public procurements.

[B] The Status of Civil Servants and Other Public Employees

Administrative action involves the use of human resources. Government relies on civil
servants and other public employees. Usually, the situation of civil servants is
characterised by the existence of a ‘status’ (statut — statuut or rechtspositieregeling). As
a result, their legal situation is completely organised by the competent authority on a
unilateral basis, through general and abstract rules that can be modified at any time in
the higher interest of the service.

There is no unique status for the personnel of all public authorities. There are
rather ‘statuses’, each taking into account the specificities and particularities existing
within the civil service. Communities and regions, for instance, are largely autonomous
in the organisation of the status of their civil servants. In order to establish a certain
uniformity, a Royal Decree of 22 December 2000 fixed the general principles governing
the administrative and pecuniary status of civil servants. It was directly applicable to
the communities’ and regions’ civil services, as well as to the administrative agencies
(organismes publics - openbare instellingen) that depend on them, with the exception
of education staff. The sixth Reform of the State, adopted in 2014, abrogated the legal
basis of this Royal Decree.

The ‘status’ only exists in the public sector. There is no equivalent system in the
private sector, where employment relationships are essentially organised on the basis

73



§4.03([B] Robert Andersen & David Renders

of employment contracts. In the public sector, it is also possible to employ staff on a
contractual basis but such a possibility is, at present, often restricted to specific, limited
situations, such as, for example, performing highly specialised tasks or replacing
temporarily absent staff.

Civil servants under status have to be recruited and selected on the basis of
competitive entrance examination, which is open both to Belgian citizens and to
nationals of other EU Member States. It is possible to refuse to employ the latter but
only for public functions involving a direct or indirect participation of the public power.
Similar exclusions may arise in relation to functions which aim at safeguarding the
general interest of the State and other authorities. Such jobs require the existence of a
particular relationship of solidarity with the State, as well as a reciprocity of funda-
mental rights and duties, which is the very basis of the relationship created by
nationality.

Definite appointment is usually made after a probation period. The civil servant
performs his tasks immediately after having been appointed but the official assumption
of the office only takes place after having taken the oath provided for by the Décret of
20 July 1831. Such an oath has to be taken by all citizens responsible for any public
employment or service. After appointment, the civil servant is supposed to continue his
career within his original service. There is, however, a significant trend in favour of a
de-compartmentalisation between the different administrations and between the dif-
ferent services within one single administration. In this respect, there are means to
encourage civil servants’ voluntary mobility and, if necessary, to impose mobility.

A promotion requires the presence of a vacancy. It also requires several condi-
tions regarding the civil servant: seniority, favourable evaluation, success in suitability
tests, good results in a competitive examination, etc.

Except for the competitive examination, where the promotions depend on the
ranking, the candidates are usually selected on the basis of the grading criteria. In
practice, the system of evaluation seems to have failed, most civil servants usually
getting the same mark, ‘very good’. Such a phenomenon is known as ‘déviance du
statut’. Promotions, at least at the highest ranks, were in practice based on purely
political factors. In order to achieve the long-standing goal of a depoliticised civil
service, there has been, in most administrations, a reform of the system of assessment
called ‘évaluation’. This has occurred both in central and local administrations.

Being a civil servant implies a certain number of rights but also certain duties,
such as the duty of loyalty or the obligation of neutrality. If they fail to comply with
these duties, civil servants may be submitted to disciplinary proceedings. Despite some
similarities, disciplinary law is quite different from criminal law, and therefore appears
as an autonomous sector of law.

Finally, it is important to mention the legislation regarding the languages to be
used in administrative matters. In a multilingual country such as Belgium, these rules
regulate the use of languages both within the administrative services and in the
relations between those services and the citizens.
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[C] Public Property

In order to fulfil its tasks, the administration not only needs human resources but also
goods and materials. Some of these are subject to a particular public property regime
(régime de domanialité publique — domeingoederen of goederen van het openbaar
domein). Although there is some dispute between civil lawyers and administrative
lawyers regarding its specific content, the public property regime is generally consid-
ered to be applicable to goods that are immediately accessible to the public, as well as
to goods allocated to a public service. In the latter case, these goods have to be
exclusively or essentially adapted to the functioning of the particular public service to
which they are related, either by virtue of their own nature or of particular adjustments,
in order to be irreplaceable.

This allocation explains why the public property regime contains some special
legal privileges. Public goods are, as a result, untransferable and imprescriptible; in
principle, they are also undistrainable. While conserving these general principles,
Article 1412bis of the Judicial Code, inserted by an Act of 30 June 1994, has contributed
to ending many abuses. It is now possible for creditors of public entities to attach or
distrain the goods mentioned on a list established by public authorities. If such a list
has not been adopted or is not satisfactory, the creditor will be allowed to attach or
distrain the goods which do not appear to be obviously necessary for the public
authority to fulfil its general interest tasks or to ensure the continuity of the public
service. In the latter case, the public authority subject to an order of attachment or
distraint may propose the replacement of the attached or distrained goods by other
goods.

The public authority can authorise some private uses of goods which are part of
its public property, subject to one condition. These uses must be compatible with the
particular purpose or function of these goods. Such private uses can be authorised
either by unilateral decision (autorisations domaniales — vergunningen) or by contract
(concessions domaniales — concessies van het openbaar domein).

Other goods are part of the public entity’s private property (domaine privé) and
as such are, in the main, subject to the general civil property law regime, and can be
attached or distrained subject to the conditions of the above-mentioned Article 1412bis
of Judicial Code.

Administrative law not only deals with the legal situation of the administration’s
goods but also with the administrative system related to private property. Indeed, in
the general interest, private property can be restricted with a varying degree of
intensity. The most significant restriction is the State’s eminent domain or power of
expropriation (expropriation pour cause d’utilité publique — onteigening ten algemene
nutte). The exercise of this power involves not merely the limitation of the right of
property but a real deprivation of it. Such a serious restraint may only be justified on
the grounds of public purpose. It has to occur following the conditions provided for by
statute, and requires a fair and preliminary compensation (Article 16 of the Constitu-
tion). This mechanism only concerns real property and leads to a transfer of property
to the appropriating authority.
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‘Réquisition’ (opeising) is another prerogative specific to public law and different
from ordinary civil law. It allows the authority, in exceptional circumstances, to
commandeer all it needs in order to achieve the aim of general interest that justifies the
requisition. It includes not only human resources but also properties, whether personal
or real. The main difference with expropriation or compulsory purchase in the public
interest is that there is no fair and preliminary compensation. This is why it would be
unconstitutional to make a requisition of a building, which implies a transfer of
property.

The public interest easements (servitudes d’utilité publique — erfdienstbaarheden
van algemeen nut) do not lead to a deprivation of real property. The right of property
is limited in its exercise but does not disappear. As a result, the ‘servitude d’utilité
publique’ traditionally does not confer the right to compensation. Frequently, however,
when the limitation creates a particularly heavy burden, the legislature sets up a
specific system of compensation. The indemnity is then usually only partial. Recently,
the case law of the Belgian supreme courts evolved. It establishes that an indemnity is
due in order to compensate the excessive burden generated by the public interest
easement if it exceeds the one that everyone must bear in the collective interest.

§4.04 THE CONTROL MECHANISMS OF THE ADMINISTRATIVE
ACTION

Many control mechanisms are set up in order to ensure the respect of legality. Some of
them operate inside the administrative structure and could be described as incorpo-
rated within it. Some controls are performed on the initiative of the controller. These
include the controls related to the hierarchical structure within the administration, as
well as the supervision by a higher authority in the system of decentralisation. Other
controls are initiated after a claim by a citizen. In this case, the initial decision may be
subject to review by several administrative authorities. They may sometimes set aside
the initial decision. They can also be entitled to modify the initial decision or to replace
it with their own decision.

External controls also exist. The executive, i.e., the collection of all administra-
tive authorities, is subject to the control of the two other branches of government.
Parliamentary assemblies exercise a political control over governmental action, and
thus over administrative action. Without trying to describe completely the different
instruments of political control in Belgian public law, it is interesting to note some
instruments of control such as the introduction of an ombudsman, both at the federal
level and that of the federated entities.

Finally, there is judicial review of administrative acts by courts. Civil courts
belonging to the judicial branch of government have exclusive jurisdiction over claims
related to what are referred to as ‘civil rights’, as opposed to ‘political rights’. An
important category of civil rights disputes regards the crucial question of the liability of
public powers, included the liability of the administration or one of its politicians or
civil servants considered individually.
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In Belgian law, indeed, the liability of public authorities can be invoked on the
same basis as that of private persons. Both can be ruled on by civil courts and are
subject to the same system of civil liability provided for by Articles 1382 et seq. of the
Civil Code. Neither executive nor administrative authorities hold any immunity or
exception with regards to ordinary law.

Some particularities may, however, be mentioned in a system that has seen, until
recently, many developments. Any act of the administration may lead to its liability if
it is wrongful. The fault lies in any failure, even if minor, to respect a particular
obligation provided for by a specific rule of law or by a general principle of law or, in
the absence of such an obligation, in any error of behaviour judged by reference to the
attitude that would be taken by a sufficiently conscientious and diligent authority
placed in the same situation.

Except where the public authority is liable because of an anonymous fault of the
service, it is usually liable because of a wrong of one or several of its personnel. The
conditions for such liability originally varied on the basis of whether the member of
staff has the quality of ‘organ’ (organe - orgaan), which requires that he or she holds or
exercises part of the imperium of the public entity, or that of ‘subordinate’ (préposé —
aangestelde), which does not imply such a power. However, the Act of the 10 February
2003 terminated this distinction. From then on, the public servant engaged under a
status is civilly liable in case of fraud, gross fault and repetitive minor fault committed
in the performance of his or her duties. The same regime is applicable to a member of
the contract staff who falls within the scope of the Employment Contracts Act of 3 July
1978, whose content in this regard is almost identical to the Act of the 10 February 2003
applicable to non-contractual staff in the public sector.

If we consider the situation from the victim’s standpoint, he has the choice to
claim against either the authority, or the employee, organ or subordinate, or both.

Civil courts belonging to the judiciary also have jurisdiction over disputes relating
to political rights. However, for such claims, the Constitution allows the legislature to
create administrative courts, which do not belong to the judicial branch of government.
This, of course, has been done, notably regarding to entry, stay, permanent residence
and removal of aliens, with the creation of a council for disputes regarding aliens
(Conseil du contentieux des étrangers — Raad voor vreemdelingen betwistingen).

As far as annulment of administrative acts (contentieux objectif — objectief
contentieux) is concerned, the highest administrative court, the Council of State has
general jurisdiction to annul both individual acts (decisions) and general acts (regula-
tions) enacted by all administrative authorities.' Since 1989, or more broadly 1991, it
has also been possible for the Council of State to decide to suspend an act until it has
ruled upon the request for annulment.

An Act of 20 January 2014 gives to the Council of State a range of tools - either
new or revised - allowing it to model, one way or another, the annulment it decides.
We notably note the maintenance of the effects of the annulled act, either general or

1. See also infra Chapter 5, §5.02 [D].

77



§4.06 Robert Andersen & David Renders

individual, the injunction to the administration and the substitution of the annulled act
by the judgment delivered.

Another Act, also adopted at the beginning of 2014, gives the Council of State
jurisdiction over civil consequences of its decision to rule an administrative act
unlawful (contentieux de l'indemnité réparatrice — schadevergoeding tot herstel). At the
choice of the citizen demanding the annulment of an administrative act, he can either
claim full compensation for the loss he suffered before the civil courts of the judiciary
based on general civil liability law, in which case he has to prove that the administra-
tion committed a fault, or he can claim a reasonable compensation based on this
administrative principle before the Council of State, in which case the unlawfulness of
the act suffices so no fault of the administration has to be shown, but in which case only
partial compensation could be awarded if private or public interests related to the case
SO require.

Since birth, the Council of State has been, in principle, the court of administrative
cassation. Indeed, most of the judgments of other administrative courts can be
annulled by the highest administrative court. It is notably the case of the judgments
delivered by the Conseil du contentieux des étrangers (Raad voor Vreemdelingen
betwistingen), above mentioned, which is charged with deciding on the cases related to
entry, stay, permanent residence and removal of aliens.

Even if it is, at present, a minor legal reality, we can mention that the mediation
of administrative litigation is possible but still not explicitly set up by the law. As for
arbitration in public law, it is explicitly organised by the Judicial Code about contracts
litigation.

The simultaneous existence of civil courts, belonging to the judicial branch of
government, and administrative courts, belonging to the legislative or executive
branch of government, naturally gives rise to conflicts of jurisdiction. The Constitution
provides that such problems have to be settled by the Court of Cassation (Cour de
cassation — Hof van Cassatie), the supreme civil court belonging to the judicial branch.

§4.05 CONCLUSION

This brief outline of Belgian administrative law may leave the foreign reader with a
feeling of complexity. It is hardly surprising that such complexity exists in all
contemporary societies where the State is answerable for the various needs and
expectations of citizens. It is also the inescapable result of the need to reconcile
administrative efficiency and protection of citizens’ fundamental rights.
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