WU conference - VAT case law 2022

Right to deduct

1. Vittamed (C-293/21)[footnoteRef:1] [1:  CJEU, Judgment of 6 October 2022, UAB ‘Vittamed technologijos, C-293/21; ECLI:EU:C:2022:763.] 


1.1. Facts and question raised
Vittamed was a company established in Lithuania that was engaged in scientific research. In 2012 and 2013, Vittamed acquired goods and services in connection with the realisation of an international project funded by the European Union, the objective of which was to develop and market a prototype of a medical diagnostic and monitoring device. It deducted EUR 87 987 of input VAT paid in respect of the supply of those goods and services and used those goods and services to produce intangible capital goods (licences) and tangible capital goods (prototype devices). It sought to use those capital goods as part of its future taxable activity. However, Vittamed operated at a loss in 2014 and 2015, and the previous losses recorded by that company increased continually. In view of those loss-making years and the absence of orders and potential income, Vittamed’s sole shareholder decided to place the company in liquidation. On 10 September 2015, Vittamed acquired the legal status of a ‘legal entity in liquidation’. In October 2015, upon its own request, Vittamed was removed from the register of VAT taxable persons. 
In its final VAT return, Vittamed did not adjust the VAT deductions made in 2012 and 2013. By decision of 24 January 2019, the tax authorities decided that when the decision to place Vittamed in liquidation was taken, the latter was under an obligation to adjust the deduction of input VAT and to reimburse the VAT on the acquired goods or services which would not be used for activities subject to VAT. Vittamed filed several complaints against that decision, arguing that, in accordance with established case law of the CJEU, where costs are incurred in preparation for an economic activity, deduction of input VAT may be claimed even where that economic activity is not taken up and the intended taxable transactions ultimately do not take place. The matter was brought before the Supreme Administrative Court of Lithuania, which was unsure how to interpret the case law of the CJEU on this issue. It decided to stay the proceedings and to refer the following question to the Court of Justice for a preliminary ruling:
‘Are Articles 184 to 187 of [the VAT Directive] to be interpreted as meaning that a taxable person is (or is not) obliged to adjust deductions of [VAT] charged on the acquisition of goods and services for the purposes of producing capital goods in the case where those goods are no longer intended to be used in the course of taxable economic activities because the owner (shareholder) of the taxable person decides to place it in liquidation and that taxable person submits a request that it be removed from the register of VAT payers?
Is the answer to that question affected by the reasons for deciding to liquidate the taxable person, namely the fact that the decision to place that person in liquidation was taken due to growing losses, the absence of orders and the shareholder’s doubts as to the profitability of the planned (intended) economic activity?’
1.2. Court decision (No AG Opinion)
The CJEU first recalls that, on the one hand, the right to deduct provided for in Article 167 ff. of the VAT Directive is an integral part of the VAT system and that it is exercisable immediately in respect of all the taxes charged on input transactions.[footnoteRef:2] On the other hand, only the input taxes on goods or services that are meant to be used by a taxable person for its taxed transactions may be deducted.[footnoteRef:3] [2:  Court decision paragraph 40 and reference to judgment of 12 April 2018, Biosafe – Indústria de Reciclagens, C‑8/17, EU:C:2018:249, paragraph 29 and the case-law cited.]  [3:  Court decision paragraph 41 and reference to judgment of 9 July 2020, Finanzamt Bad Neuenahr-Ahrweiler, C‑374/19, EU:C:2020:546, paragraph 21 and the case-law cited.] 

The CJEU then further recalls that:
- as for example decided in the case ITH Comercial Timișoara, it is the acquisition of goods or services by a taxable person acting as such that gives rise to the application of the VAT system and therefore of the deduction mechanism. The use to which the goods or services are put, or intended to be put, merely determines the extent of the initial deduction to which the taxable person is entitled under Article 168 of the VAT Directive and the extent of any adjustments in the course of the following periods; it does not affect whether the right of deduction arises.[footnoteRef:4] [4:  Court decision paragraph 42 and reference to judgment of 12 November 2020, ITH Comercial Timișoara, C‑734/19, EU:C:2020:919, paragraph 33 and the case-law cited.] 

- as for example decided in the INZO and Ryanair, the right of deduction, once it has arisen, is retained even if, subsequently, the intended economic activity was not carried out and, therefore, did not give rise to taxable transactions, or if, by reason of circumstances beyond its control, the taxable person was unable to use the goods or services which gave rise to the deduction in the context of taxable transactions.[footnoteRef:5] [5:  Court decision paragraph 43 and reference to judgments of 29 February 1996, INZO, C‑110/94, EU:C:1996:67, paragraph 20, and of 17 October 2018, Ryanair, C‑249/17, EU:C:2018:834, paragraph 25; judgments of 15 January 1998, Ghent Coal Terminal, C‑37/95, EU:C:1998:1, paragraph 20; of 17 October 2018, Ryanair, C‑249/17, EU:C:2018:834, paragraph 25; and of 12 November 2020, ITH Comercial Timişoara, C‑734/19, EU:C:2020:919, paragraph 34. See also Court decision paragraph 44 and reference to judgments of 29 February 1996, INZO, C‑110/94, EU:C:1996:67, paragraph 22, and of 17 October 2018, Ryanair, C‑249/17, EU:C:2018:834, paragraph 25).] 

However, the CJEU then apparently seeks to clarify the outcome of the INZO case.[footnoteRef:6] The Court indeed holds that although, as decided in this landmark case, the right of deduction is retained even where an activity is brought to an end before it gives rise to any taxable transactions, this outcome must be combined with the rules of the VAT Directive regarding the mechanism of adjustments of deductions provided for in Articles 184 to 187 of the VAT Directive. Referring to its recent Order in the case Skellefteå Industrihus,[footnoteRef:7] it recalls that the adjustment mechanism provided for in Articles 184 to 187 of the VAT Directive is an integral part of the VAT deduction scheme established by that directive and aims to establish a close and direct relationship between the right to deduct the input VAT paid and the use of the goods or services concerned for taxed output transactions. [footnoteRef:8] The CJEU notes that in the case at stake the taxable person no longer has – and will never have – any intention of using the capital goods produced for the purposes of taxed transactions and decides that, if that situation is confirmed, the close and direct relationship which must exist between the right to deduct the input VAT paid and the carrying out of the planned taxed transactions is broken, and that the adjustment mechanism provided for in Articles 184 to 187 of the VAT Directive must be applied. [6:  CJEU, Judgment of 29 February 1996, INZO (C‑110/94, EU:C:1996:67).]  [7:  CJEU, Order of 18 May 2021, Skellefteå Industrihus, C‑248/20, EU:C:2021:394.]  [8:  Court decision paragraph 45 to 48 with reference to the Order of 18 May 2021, Skellefteå Industrihus, C‑248/20, EU:C:2021:394, paragraph 42, 45 and 46 and the case-law cited.] 

The CJEU then importantly adds, in paragraph 50 of the decision, that the outcome would be different if the taxable person put in liquidation had sold the assets acquired, even though that does not form part of the economic activity initially planned by that taxable person.[footnoteRef:9] [9:  Here the CJEU referred to another recent case where it decided that a person selling all its assets in the context of an insolvency procedure remains a taxable person even if the purpose of the taxable person no longer include the long-term operation of its business, but relate solely to its liquidation. Court decision paragraphs 50 and 51 with reference to judgment of 3 June 2021, Administraţia Judeţeană a Finanţelor Publice Suceava and Others, C‑182/20, EU:C:2021:442, paragraph 38.] 

Summing up, on the first question raised by the referring court the CJEU decides that Articles 184 to 187 of the VAT Directive must be interpreted as meaning that a taxable person is under an obligation to adjust deductions of input VAT relating to the acquisition of goods or services intended to produce capital goods in the case where, as a result of the decision of the owner or sole shareholder of that taxable person to place it in liquidation and of the taxable person’s request to be removed, and it being removed, from the register of VAT payers, the capital goods produced have not been used – and will never be used – in the course of taxable economic activities. 
On the second question raised by the referring court the CJEU confirms that, in accordance with previous case law, it is not for the tax authorities to assess the soundness of the taxable person’s reasons for abandoning the economic activity initially planned, since the VAT ensures neutrality of taxation of all economic activities, whatever their purpose or results, provided that they are themselves subject in principle to VAT.[footnoteRef:10] Hence, the reasons for the decision to place that taxable person in liquidation and, consequently, for the abandonment of the intended taxable economic activity, such as constantly growing losses, the absence of orders and the doubts of the taxable person’s shareholder as to the profitability of the intended economic activity, have no bearing on the taxable person’s obligation to adjust the deductions of VAT concerned, in so far as that taxable person no longer has – and will never have – any intention of using the capital goods for the purposes of taxable transactions.[footnoteRef:11] [10:  Court decision paragraph 58 with reference to judgment of 12 November 2020, ITH Comercial Timişoara, C‑734/19, EU:C:2020:919, paragraph 35 and the case-law cited.]  [11:  Court decision paragraph 60.] 

Based on the above, the operative part the decision is as follows:
“Articles 184 to 187 of Council Directive 2006/112/EC of 28 November 2006 on the common system of value added tax must be interpreted as meaning that a taxable person is under an obligation to adjust deductions of input value added tax (VAT) relating to the acquisition of goods or services intended to produce capital goods in the case where, as a result of the decision of the owner or sole shareholder of that taxable person to place it in liquidation and of the taxable person’s request to be removed, and it being removed, from the register of VAT payers, the capital goods produced have not been used – and will never be used – in the course of taxable economic activities. The reasons for the decision to place that taxable person in liquidation and, consequently, for the abandonment of the intended taxable economic activity, such as constantly growing losses, the absence of orders and the doubts of the taxable person’s shareholder as to the profitability of the intended economic activity, have no bearing on the taxable person’s obligation to adjust the deductions of VAT concerned, in so far as that taxable person no longer has – and will never have – any intention of using the capital goods for the purposes of taxable transactions”.
1.3. Preliminary comments (to be discussed with panel members)

This CJEU decision in the Vittamed case (adopted without an AG Opinion) comes a couple of months after the CJEU Order in the Skellefteå Industrihus case. The intention of the CJEU was apparently to clarify that the key principle laid down in the INZO case (i.e. that the right of deduction is retained even where an activity is brought to an end before it gives rise to any taxable transactions) must be combined with the rules of the VAT Directive regarding the adjustment of deductions (the CJEU refers to Articles 184 to 187 of the VAT Directive, which thus include the general adjustment rules and the adjustment rules with respect to capital goods), and that this actually means that VAT should after all be borne by the taxable person in case no taxable activity is eventually performed. In my view, this is more than a clarification. This decision indeed de facto renders INZO devoid from its meaning. 

I’m not putting into question the fact that adjustments might have to be made when an activity is abandoned. In Ghent Coal Terminal,[footnoteRef:12] for example, it is undisputable that adjustments were in order as in that case the taxable person exchanged the plot of land that it did no longer plan to use without VAT. In Stichting Schoonzicht[footnoteRef:13] the taxable person could not rent any of the 7 apartments it had built subject to VAT and decided to rent 4 of them without VAT. In HF[footnoteRef:14] the taxable person had built a cafeteria as an annex to a retirement home and expected to serve both residents from the retirement house (exempt supplies) and external visitors (taxed supplies). In the end access could not be offered to external visitors and only exempt supplies could take place in the cafeteria. In all these cases, exempt supplies were eventually made that justified an adjustment. [12:  CJEU, 15 January 1998, C-37/95 Ghent Coal Terminal NV, ECLI:EU:C:1998:1.]  [13:  CJEU, 17 September 2020, C‑791/18 Stichting Schoonzicht v. Staatssecretaris van Financiën, ECLI:EU:C:2020:731.]  [14:  CJEU, 9 July 2020, C-374/19 HF, ECLI:EU:C:2020:546.] 


In contrast, a taxable person who acquires goods and services for an intended economic activity, but is eventually not able to use these inputs, neither for business activities (because the business is stopped), neither for non business activities (because there is no possibility at all to use the goods and services in question) should, in my view, not bear a final burden of VAT by way of an adjustment. The CJEU has recalled many times (including in this decision in the Vittamed case) that “VAT should be neutral as regards the tax burden on a business” and that there can be no different treatment between “a company already carrying out taxable transactions and other businesses seeking by investment to commence activities which will in future be a source of taxable transactions” and that “ arbitrary differences would be established between the latter businesses, in that the final acceptance of the deductions would depend on whether or not the investment resulted in taxed transactions”. 

Unfortunately, the CJEU decision in the Vittamed case penalizes (and therefore discriminates) those taxable persons who must abandon a planned activity and cannot resold the input goods and services acquired. 

There is an important clarification in paragraph 50 of the Vittamed decision, which is that no adjustment is needed if the capital goods produced with the acquired goods and services are being sold in the liquidation process. This clarification allows the unfortunate taxable person to not bear a final burden of VAT if it is able to sell out capital goods produced with input goods and services. It is however, not enough in my opinion, to ensure neutrality, as this option will not always be available. 

It is logical that an adjustment of the deduction be required if capital goods are not sold but kept and used for private purposes by a taxable person after its liquidation (or if there is a risk that they can be resold without VAT). However, what happens if the capital goods/input goods and services cannot be sold and cannot be used for any “non-business” purpose either? In INZO,[footnoteRef:15] the services acquired related to a profitability study that led the taxable person to decide that it would not start the planned activity. How could such a service be resold (and should we read this decision as a clarification that, in the INZO case, an adjustment was actually required)? In the Court Order in the Skellefteå Industrihus case, the services acquired were architectural services paid in relation to a building that would never be built. How could such services be sold? In the Vittamed case the capital goods produced with the input goods and services consisted in a licence and a prototype device. Since the project was abandoned because there were no orders and the project was eventually considered as not profitable, it seems very unlikely that these capital goods could be resold by the taxable person. In this case, and according to the CJEU decision, it should bear a final VAT burden. This decision is, in my opinion, in contradiction with the principle that VAT is a tax on consumption, that should be neutral on businesses. It jeopardizes the benefit of the deduction which was legitimately acquired by someone who had the intention to carry out an economic activity but eventually has to give up its project, and it is irreconcilable with the very nature of the VAT system. [15:  CJEU, 29 February 1996, C-110/94 INZO v. Belgium, ECLI:EU:C:1996:67.] 




2. HA.EN. (C-227/21)[footnoteRef:16] [16:  CJEU, 15 September 2022, C-227/21, UAB ‘HA.EN, ECLI:EU:C:2022:687.] 


2.1. Facts and question raised
[bookmark: point10]In 2015 HA. EN acquired from a bank, and for consideration, a series of monetary claims arising from a credit agreement concluded between this bank and a debtor named UAB ‘Sostinės būstai’ (‘UAB’), together with all the rights established to secure the performance of obligations (in particular a contractual mortgage). HA.EN confirmed that it was aware of UAB’s economic and financial situation, and in particular of the fact that it was insolvent and subject to a pending administration proceedings. 
Part of UAB’s immovable property was eventually put for sale in the context of a public auction. As no purchaser showed an interest in acquiring it, HA.EN. was offered, still in the context of the auction procedure, the immovable property for its initial price of sale. HA.EN accepted this offer, and it was agreed that this “acquisition” would extinguish a part of its claims against UAB.
UAB issued an invoice indicating that ownership of the immovable property at issue had been transferred to HA.EN. for the total amount of EUR 5 468 000, i.e. a sum of EUR 4 519 008.26 + EUR 948 991.74 in VAT. HA.EN. entered the invoice in its accounts and deducted the input VAT set out on the invoice in its VAT declaration for November 2016. UAB also entered the invoice in its accounts, and it declared the output tax set out on it, as VAT payable, in its declaration for August 2016. However, it never paid that tax. On 1 October 2016, UAB was declared insolvent.
On 20 December 2016, HA.EN. requested the tax authority to refund it the excess VAT resulting from the deduction of the input VAT, namely EUR 948 991.74. However, this request was rejected. The tax authorities found that when entering into the transaction at stake, it knew or should have known that UAB would not pay the VAT generated by that transaction and that, as a consequence, HA.EN. had acted in bad faith and committed an abuse of rights. The tax authority thus denied HA.EN. the right to deduct that input VAT, charged it interest for late payment and imposed a fine.
The national courts had different views on whether the right to deduct could/should be denied in this particular situation and the question eventually raised to the CJEU was the following:
‘Is [the VAT Directive], in conjunction with the principle of fiscal neutrality, to be interpreted as prohibiting or not prohibiting a practice of national authorities under which the right of a taxable person to deduct input VAT is denied where that person, when acquiring items of immovable property, knew (or should have known) that the supplier, due to his insolvency, would not pay (or would not be able to pay) the output VAT into the public purse?’




2.2. Court decision (AG Kokott)

The CJEU first recalls that, based on previous case law, the question whether or not the supplier of the goods has paid the VAT due has no bearing on the right of the taxable person to deduct input VAT. This, because making the right to deduct VAT conditional upon the actual prior payment of that VAT by the supplier of goods would lead to the taxable person being subject to an economic burden which should not be his or hers and the avoidance of which is the specific aim of the rules governing deduction.[footnoteRef:17] [17:  Court decision paragraph 26, with reference to judgment of 22 October 2015, PPUH Stehcemp, C‑277/14, EU:C:2015:719, paragraph 45 and the case-law cited and to judgment of 29 March 2012, Véleclair, C‑414/10, EU:C:2012:183, paragraph 30.] 


At the same time, the CJEU also recalls that since the prevention of tax evasion, tax avoidance and abuse is an objective recognised and encouraged by the VAT Directive it is for the national courts and authorities to refuse the right of deduction if it is shown, in the light of objective evidence, that that right is being relied on for fraudulent or abusive ends.[footnoteRef:18] In such case, however, it belongs to the tax authorities to establish the objective evidence from which it may be concluded that the taxable person committed fraud or an abuse of rights or knew or should have known that the transaction relied on as a basis for the right of deduction was connected with fraud. Subsequently, it is for the national courts to determine whether the tax authorities concerned have established the existence of such objective evidence.[footnoteRef:19] In this respect, the CJEU decides that any intentional act or omission affecting VAT revenue constitutes ‘fraud affecting the European Communities’ financial interests’, as defined in Article 1 of the PFI Convention,[footnoteRef:20] since the definition covers, inter alia, “any intentional act or omission relating to … the use or presentation of false, incorrect or incomplete statements or documents, which has as its effect the illegal diminution of the resources of the general budget of the European Communities or budgets managed by, or on behalf of, the European Communities’. [footnoteRef:21]  [18:  Court decision paragraph 27 with reference to judgment of 10 July 2019, Kuršu zeme, C‑273/18, EU:C:2019:588, paragraph 34 and the case-law cited.]  [19:  Court decision paragraph 28 and reference to judgment of 11 November 2021, Ferimet, C‑281/20, EU:C:2021:910, paragraph 50 and the case-law cited.]  [20:  Convention on the Protection of the Financial Interests of the EU, drawn up on the basis of Article K.3 of the Treaty on European Union, on the protection of the European Communities’ financial interests, signed in Brussels on 26 July 1995 and annexed to the Council Act of 26 July 1995 (OJ 1995 C 316, p. 48)]  [21:  Court decision paragraph 31 with reference to judgment of 8 September 2015, Taricco and Others, C‑105/14, EU:C:2015:555, paragraph 41.] 


However the Court also recalls that in so far as the taxable person has duly complied with his or her obligations to declare VAT, the mere failure to pay duly declared VAT cannot constitute VAT fraud, irrespective of whether such a failure is intentional or not.[footnoteRef:22] Accordingly the CJEU decides that a taxable person facing financial difficulties who sells one of his or her assets in a statutory compulsory sale procedure in order to settle his or her debts, then declares the VAT due on that basis, but subsequently is unable, because of those difficulties, to pay that VAT in whole or in part, cannot be regarded as committing VAT fraud on that account alone. The CJEU further decides that the purchaser of such an asset, a fortiori, cannot be criticised either in such circumstances on the basis that he or she knew or should have known that, in acquiring that asset, he or she was participating in a transaction connected with VAT fraud.[footnoteRef:23] [22:  Court decision paragraph 32 with reference to judgment of 2 May 2018, Scialdone, C‑574/15, EU:C:2018:295, paragraphs 38 to 41.]  [23:  Court decision paragraph 33.] 


The CJEU also clarifies that HA.EN could apparently not be considered as having committed an abuse of rights as the conditions for an abuse of right to be found were not met.[footnoteRef:24]  Regarding the first condition (accrual of a tax advantage contrary to the provisions of the VAT Directive) the CJEU decides that even assuming that the deduction by HA.EN may be classified as a tax advantage, that advantage cannot be regarded as contrary to the objectives of the VAT Directive. Here the CJEU refers to the Opinion of Advocate General Kokott (in particular points 40 to 44 of her Opinion) and decides that since the VAT Directive provides that the Member States can apply the reverse charge mechanism to the supply of immovable property sold by a judgment debtor in a compulsory sale procedure[footnoteRef:25] (this is thus an option under the VAT Directive, which Lithuania decided not to use), this shows that the EU legislature did not regard deduction of the VAT paid by the purchaser of immovable property in a compulsory sale procedure as contrary to the objectives of the VAT Directive.  [24:  Court decision paragraphs 34-42.]  [25:  Which is a possibility offered by Article 199(1)(g) of the VAT Directive.] 


The CJEU then acknowledges that in ALTI,[footnoteRef:26] it was decided that the VAT Directive does not preclude national legislation pursuant to which the other party to a contract with a person liable for payment for VAT in respect of whom it has been established that he or she knew or should have known that that person liable for payment would not pay that VAT, while exercising him or herself the right to deduct input tax, is deemed to be a debtor jointly and severally liable for the unpaid VAT and increases thereto. However, the CJEU agrees with AG Kokott[footnoteRef:27] that the situation of a taxable person who purchases immovable property at the end of a statutory compulsory sale procedure, under the supervision of the public authorities, is not comparable to the situation of the other party to the contract with the principal VAT debtor that was at issue in the case which gave rise to that judgment. An unlawful intention on the part of a debtor whose asset is sold by way of enforcement not to pay VAT cannot be inferred merely from the financial difficulties that he or she faces. Accordingly, the view cannot be taken on that basis alone that, in carrying out a commercial transaction with that debtor, the purchaser of the asset commits an abuse of rights. [26:  Judgment of 20 May 2021, ALTI, (C‑4/20, EU:C:2021:397), in particular paragraphs 42-45.]  [27:  Reference is made to points 46 and 47 of her Opinion.] 


Regarding the second condition for an abuse of rights, (i.e. the essential aim of the transaction should be solely to obtain a tax advantage), the CJEU decides that the fundamental reason for which HA.EN has taken over immovable property over in this case may be not in order to obtain some tax advantage, but rather their wish to recover all or part of their debt from a debtor in administration, based on the legal means available to them. The CJEU decides that such a transaction cannot be equated to a wholly artificial arrangement that does not reflect economic reality and is set up with the sole aim of obtaining a tax advantage.[footnoteRef:28] The CJEU adds that the fact that the purchaser is aware of the vendor’s financial difficulties, his or her potential insolvency or, as in the present instance, the initiation of administration proceedings, and of the possible impact of such circumstances on payment of the VAT relating to the transaction into the public purse, seems to constitute a circumstance inherent in compulsory sale procedures and cannot in itself be sufficient to establish that the transaction at issue is an abuse and, therefore, to justify denial of the right of deduction.[footnoteRef:29] [28:  Court decision paragraph 40.]  [29:  Court decision paragraph 41.] 


In other words the CJEU decides that Member States may not consider that the mere fact the purchaser knew or should have known that the vendor had financial difficulties and that that could result in the vendor not paying VAT into the public purse means that the purchaser committed an abuse of rights, and therefore deny him or her the right to deduct input VAT. The CJEU finds that this would be contrary to the principle of fiscal neutrality as following the denial of the right to deduct HA.EN would effectively bear the burden of that tax[footnoteRef:30] and would moreover makes such purchasers bear the risk that the vendor’s insolvency entails for actual payment of the VAT to the Treasury, a risk which is, however, in principle for the Treasury to take on.[footnoteRef:31] The Court also agrees with AG Kokott[footnoteRef:32] that depriving taxable persons who have acquired immovable property in a compulsory sale procedure of their right of deduction could also contribute to restricting the circle of potential purchasers. Therefore, it would run counter to the objective pursued by that type of procedure, namely the optimal realisation of the debtor’s assets in order to satisfy his or her creditors to the greatest possible extent. It would also tend to isolate economic operators faced with financial difficulties and to hamper their ability to carry out transactions, in a way which is not consistent with the principle of fiscal neutrality, as that principle precludes distinctions between taxable persons on the basis of their financial situation. [30:  Court decision paragraph 43 and reference to judgment of 13 March 2014, Malburg, C‑204/13, EU:C:2014:147, paragraph 41 and the case-law cited.]  [31:  Court decision paragraph 44.]  [32:  Reference is made to points 47, 51 and 52 of her Opinion.] 

The CJEU also (again) recalls that reverse charge could have been applied here, and that Lithuania chose not to make use of the option.[footnoteRef:33] [33:  Court decision paragraph 45, with reference to judgment of 13 June 2013, Promociones y Construcciones BJ 200, C‑125/12, EU:C:2013:392, paragraph 28.] 

Based on the above the CJEU decides that:
“Article 168(a) of the VAT Directive, read in conjunction with the principle of fiscal neutrality, must be interpreted as precluding a national practice under which, in the context of the sale of an item of immovable property between taxable persons, the purchaser is denied the right to deduct input VAT merely because he or she knew or should have known that the vendor was in financial difficulty, or even insolvent, and that that circumstance could result in the vendor not paying or not being able to pay VAT into the public purse”.

2.3. Preliminary comments (to be discussed with panel members)

This decision is a most welcome clarification that purchasing goods or services from a taxable person facing financial difficulties does not automatically amount to committing “passive tax fraud” or even to an abusive practice as defined in the CJEU case law. It should, however, be highlighted that this case concerns a situation where the purchase took place in the context of a compulsory sale procedure under the supervision of the public authorities. In other situations (not under the supervision of public authorities) CJEU also made clear that the mere fact that the vendor was facing difficulties is not sufficient to deny the purchase his or her right to deduct. However, the decision does not say that the tax authorities could not do so if they show that the purchaser knew or should have known about the unlawful intention of the vendor not to pay the VAT to the Treasury (whatever this means, and keeping in mind the difficulties that his “knew or should have known” test raises in practice).  

There is also an interesting question that was not addressed by the Court: the question whether there is a right to deduct an amount of VAT that was not formerly paid to a vendor. In the case at stake indeed, the acquisition of the immovable property extinguished a part of HA.EN.’s claims against UAB. In her Opinion, AG Kokott rightly wonders whether in this situation the conditions to deduct are met in the first place. Without providing an answer to that question, the AG opined that a distinction might have to be made between the net sales price and the VAT, as in her opinion: it is “only the net amount that is always available for the payment of the supplier’s debt with the recipient of the supply”. In other words, AG Kokott suggests that the VAT should have been paid by HA.EN to UAB with a “real payment” (and not by way of compensation), in order to be deductible. It is regrettable that the CJEU did not clarify the matter. 



3. C-334/20 Amper Metal[footnoteRef:34]  [34:  CJEU, 25 October 2021, Amper Metal Kft., C-334/20, ECLI:EU:C:2021:961.] 


3.1. Facts and question raised

In 2014, Amper Metal purchased advertising services consisting in placing stickers bearing the name of Amper Metal to cars at a motor racing championship taking place in Hungary. Twelve invoices were issued in 2014 in respect of those services, for a total amount of HUF 48 000 000 (approximately EUR 133 230), to which was added VAT. Amper Metal deducted the VAT paid for those services. However, the Hungarian tax authorities rejected that deduction and imposed penalties and fines for late payment. They took the view that the costs relating to the advertising services concerned did not constitute a charge linked to taxed “income-generating transactions” for Amper Metal and that the VAT paid by Amper Metal was therefore not deductible. To reach their decision, the tax authorities relied on the opinions of judicial experts, according to which the advertising services acquired by Amper Metal were too expensive and were in fact of no use to it, in particular since their customer base was composed of paper factories, hot-lamination workshops and other industrial plants, which were not likely to have their commercial decisions influenced by self-adhesive stickers on racing cars. The tax authorities also stated that the advertising services contract did not meet the requirements of ‘reasonable management’ within the meaning of Hungarian Law on Corporation Tax. 

Amper Metal challenged the decision of the tax authorities before the first and second instance tax authorities, without success. The matter was then brought before the referring court who raised the following question to the CJEU:

‘(1)      Must, or may, [the first sentence of] Article 168(a) of [the VAT Directive] be interpreted as meaning that, under the said provision, in view of its use of the expression “are used”, the right to deduct VAT cannot be refused in respect of a transaction that falls within the scope of the VAT Directive on the ground that, in the opinion of the tax authorities, the service provided by the person issuing the invoice in the course of a transaction between independent parties is not “beneficial” to the taxable activities of the recipient of the invoice, in that:
–        the value of the service (advertising) provided by the person issuing the invoice is disproportionate to the benefit (sales revenue/increase in sales revenue) which the service generates for the recipient; or
–        the said service (advertising) has not generated any sales revenue for the recipient?
(2)      Must, or may, [the first sentence of] Article 168(a) of the VAT Directive be interpreted as meaning that, under this provision, the right to deduct VAT may be refused in respect of a transaction that falls within the scope of the VAT Directive on the ground that, in the opinion of the tax authorities, the service provided by the person issuing the invoice in the course of a transaction between independent parties is for a disproportionate sum, because the service (advertising) is expensive and the price is excessive in comparison with another service or services?’
3.2. Court decision (no AG Opinion)
As a key substantive condition, Article 168 of the VAT Directive requires that goods and services be “used for the purpose of taxed transactions” in order for the VAT incurred on these goods and services to be deductible. In this case, the referring court in essence asked whether, in view of (i) the “excessive” nature of the price invoiced for the advertising services and (ii) of the fact that those services did not generate any increase in the taxable person’s turnover, the VAT incurred in respect of those services should, pursuant to a correct interpretation of Article 168 of the VAT Directive, be considered as non-deductible.
To answer this question the CJEU recalls, first, that the fact that the price paid for an economic transaction is higher or lower than the cost price is irrelevant since that circumstance does not affect the direct link between the services supplied or to be supplied and the consideration received or to be received, the amount of which is determined in advance and according to well-established criteria.[footnoteRef:35] Second, the CJEU also recalls that the right to deduct can be exercised in respect of all the taxes charged on input transactions. And there again, the taxable amount is the consideration established between the parties and paid to the supplier, and not an objective value, such as the market value or a reference value determined by the tax authorities.[footnoteRef:36] [35:  Court decision paragraph 27 with reference to judgment of 15 April 2021, Administration de l’Enregistrement, des Domaines et de la TVA, C‑846/19, EU:C:2021:277, paragraph 43, and the case-law cited.]  [36:  Court decision paragraph 28. The CJEU here added that the anti-abuse rule foreseen under Article 80 of the VAT Directive may not apply unless the goods or services are supplied to recipients with whom there are family or other close personal, management, ownership, membership, financial or legal ties, as defined by the Member State concerned (Para 29).] 

Based on the above, the CJEU importantly decides that whereas VAT incurred on expenditure that is not strictly business related (such as entertainment expenditure) cannot be deducted, neither Article 168(a) nor the first paragraph of Article 176 of the Directive make the exercise of the right to deduct subject to a criterion relating to an increase in the taxable person’s turnover or, more generally, to a criterion of economic profitability of the input transaction.[footnoteRef:37] What is needed is a direct and immediate link between a particular input transaction and a particular output transaction or transactions giving rise to the right to deduct. On this question, and referring to previous case law, the CJEU decides that it belongs to the tax authorities to determine, taking into consideration all the circumstances surrounding the transactions concerned, whether the expenditure incurred in acquiring the advertising services at stake was a component of the cost of the taxed output transactions of Amper Metal,[footnoteRef:38] or was part of its general costs having a direct and immediate link with its economic activity as a whole.[footnoteRef:39] The CJEU repeats that, in the context of that assessment, the mere absence of an increase in the turnover of the taxable person cannot affect the exercise of the right to deduct.[footnoteRef:40] What matters is whether Amper Metal made the expense with the intention to generate taxable sales. In the words of the CJEU (paragraph 39 of the decision, emphasis added):  [37:  Court decision paragraph 30.]  [38:  Court decision paragraph 31 with reference to judgments of 14 September 2017, Iberdrola Inmobiliaria Real Estate Investments, C‑132/16, EU:C:2017:683, paragraph 28, and of 16 September 2020, Mitteldeutsche Hartstein-Industrie, C‑528/19, EU:C:2020:712, paragraph 26 and the case-law cited.]  [39:  Court decision paragraph 32 with reference to judgments of 14 September 2017, Iberdrola Inmobiliaria Real Estate Investments, C‑132/16, EU:C:2017:683, paragraph 29, and of 16 September 2020, Mitteldeutsche Hartstein-Industrie, C‑528/19, EU:C:2020:712, paragraph 27 and the case-law cited. See also Court decision paragraph 34 with reference to judgments of 14 September 2017, Iberdrola Inmobiliaria Real Estate Investments, C‑132/16, EU:C:2017:683, paragraph 31, and of 16 September 2020, Mitteldeutsche Hartstein-Industrie, C‑528/19, EU:C:2020:712, paragraph 30 and the case-law cited.]  [40:  Court decision paragraph 35. This is because the common system of VAT ensures neutrality of taxation of all economic activities, whatever their purpose or results, provided that they are themselves subject in principle to VAT. Therefore, the right to deduct, once it has arisen, is retained even if, subsequently, the economic activity envisaged has not been carried out and, therefore, did not give rise to taxed transactions or if the taxable person was unable to use the goods or services which gave rise to a deduction in the context of taxable transactions by reason of circumstances beyond his or her control. Para 35 with reference to judgment of 12 November 2020, Sonaecom, C‑42/19, EU:C:2020:913, paragraphs 38 and 40 and the case-law cited.] 

“It will be for the referring court to determine, in particular, whether the affixing of advertising stickers to cars on the occasion of the motor racing championship at issue in the main proceedings was intended to promote the goods and services marketed by Amper Metal, so that it could be included among Amper Metal’s general costs, or whether, in contrast, the expenditure incurred on that occasion proves to be entirely unrelated to Amper Metal’s economic activity. In accordance with the finding in paragraph 35 above, the fact that the services acquired by Amper Metal did not lead to an increase in its turnover is irrelevant for the purposes of that assessment”. 
The operative part of the decision then reads as follows: 
“In the light of all the foregoing considerations, it must be held that Article 168(a) of Council Directive 2006/112/EC of 28 November 2006 on the common system of value added tax must be interpreted as meaning that a taxable person may deduct input value added tax (VAT) in respect of advertising services where such a supply of services constitutes a transaction subject to VAT, within the meaning of Article 2 of Directive 2006/112, and where it has a direct and immediate link with one or more taxable output transactions or with the taxable person’s economic activity as a whole, under his or her general costs, without it being necessary to take into consideration the fact that the price invoiced for such services is excessive in relation to a reference value defined by the national tax authority or that those services have not given rise to an increase in that taxable person’s turnover”.

3.3. Preliminary comments (to be discussed with panel members) 

In my opinion, the interesting findings of this judgment are that:

· the deduction of input VAT cannot be rejected on the grounds that the related expense did not effectively give rise to an increase in that taxable person’s turnover. 

· the tax authorities cannot reject a deduction simply because they find that the price of an input service or good is, in their view or in the view of an expert, excessive.

Apart from that, the decision does (unfortunately) not provide any additional guidance on how to determine whether goods and services have been “used” for the purpose of taxed transactions, although it is a recurring issue in practice when taxable persons decide to incur expenses that are not to the taste of the tax authorities.

In the operative part of the decision, the CJEU merely repeats the case law based rule according to which, in order to be deductible, input VAT must have a direct and immediate link with, either one or more taxable output transactions or with the taxable person’s economic activity as a whole. In paragraph 39 of the decision, the Court clarifies that in the case at stake this implies that the referring court determines whether the advertising services received were “intended to promote the goods and services marketed by Amper Metal” (in this case, VAT is deductible) or whether “the expenditure incurred on that occasion proves to be entirely unrelated to Amper Metal’s economic activity” (in that case, VAT is not deductible). 

Does this decision add any useful guidance on how to determine whether there is a “direct link” giving a right to a deduction in practice? The CJEU does not clarify how the taxpayer can prove that the advertising services were intended to promote the goods and services offered by the taxable person. How can the taxable person prove such an intention in practice? Except from stating it, what are the possible evidence that can be provided to the tax authorities to demonstrate such an intention? At the same time, what should the tax authorities do exactly to reject the deduction on the grounds that the expenses prove to be “entirely unrelated to” the taxpayer’s economic activity? Should they prove that they are related to something else, and should they identify what is this “something else” (such as a private use that is clearly established)? Or would it be sufficient to state that “they cannot see how this can be related to the business activity” (which would be problematic in my view)? 







4.  C‑98/21 Finanzamt R v W GmbH 

4.1. Facts and question raised

W’s activity consists in the acquisition, management and use of immovable properties, as well as the design, remediation and realisation of building projects. In 2013, W held shares in X GmbH (‘X’) & Co. KG and Y GmbH & Co. KG (‘Y’), whose respective activities consist in the construction of properties and the sale of individual dwelling units, largely exempt from VAT. 

Both X and Y had the project to build immovable properties. In relation to these projects, W:

· made a shareholder contribution to X and Y, consisting in the payment of a premium, but also in architectural services, static calculation services, planning services for heat and sound insulation, energy supply and network connection services, general contractor services, fit-out services and marketing services for two properties to be built by X and Y.W performed those services partly using its own staff or equipment and partly by procuring goods and services from other undertakings (these latter services were then transferred free of charge to the subsidiaries).
· agreed to supply, in exchange for payment, accounting and management services to X and Y, in connection with the construction of the properties. Those services included the recruitment and dismissal of staff, the purchase of equipment, the preparation of annual accounts and the drafting of tax returns and their filing with the tax authorities. They excluded the services that W was to supply as a shareholder contribution.

W deducted the VAT incurred on all costs incurred for both the provision of services and the capital contribution. The tax authorities considered that the shareholder contributions made by W to X and to Y had to be classified as non-taxable activities since they had not served to earn income for the purposes of the VAT legislation and therefore were not attributable to W’s commercial activity. Therefore, they rejected the deduction of input VAT amounts paid in connection with those activities. W lodged several complaints against this decision, that were all dismissed. 

The matter was brought to the Federal Finance Court, which had doubts concerning the interpretation of the CJEU case law concerning the active involvement of a holding company into the management of the subsidiaries, and in particular the impact of the CJEU decisions in cases C&D Foods Acquisition,[footnoteRef:41] Iberdrola Inmobiliaria Real Estate Investments[footnoteRef:42] ; University of Cambridge [footnoteRef:43] and Vos Aannemingen.[footnoteRef:44] In those circumstances, it decided to stay the proceedings and to refer the following questions to the CJEU for a preliminary ruling: [41:  CJEU, Judgment of 8 November 2018, C&D Foods Acquisition (C‑502/17, EU:C:2018:888,]  [42:  CJEU, Judgment of 14 September 2017, Iberdrola Inmobiliaria Real Estate Investments (C‑132/16, EU:C:2017:683).]  [43:  CJEU, Judgment of 3 July 2019, The Chancellor, Masters and Scholars of the University of Cambridge (C‑316/18, EU:C:2019:559).]  [44:  CJEU, Judgment of 1 October 2020, Vos Aannemingen (C‑405/19, EU:C:2020:785).] 


‘(1)      Under circumstances such as those in the main proceedings, is Article 168(a)[, read] in conjunction with Article 167 of [the VAT Directive,] to be interpreted in such a way that a managing holding that supplies taxable output services for subsidiaries is entitled to deduction, also for services that it obtains from third parties and contributes to the subsidiaries in return for the grant of a share in the general profit, even though the obtained inputs are not directly and immediately linked to the holding’s own transactions but instead to the (largely) tax-exempt activities of the subsidiaries, the obtained input services are not included in the price of the taxable transactions (supplied to the subsidiaries), and they do not form part of the general cost components of the holding’s own economic activity?
(2)      If Question 1 is answered in the affirmative: Does it constitute abuse of rights in the sense of the case-law of the Court …, if a managing holding is involved as an “intermediary” in obtaining services for subsidiaries in such a way that it obtains services itself for which the subsidiaries would have no entitlement to deduction if services were obtained directly, contributes these services to the subsidiaries in return for participation in its profit, and then claims full deduction on the basis of the inputs on the grounds of its position as a managing holding; or can acting as an intermediary in this way be justified on grounds that fall outside the scope of tax law, even though full deduction is in itself in conflict with the system and would result in a competitive advantage for holding structures over single-tier companies?’

4.2. Court decision (AG Pitruzella)
On the first question the CJEU recalls that, in accordance with settled case-law, the mere acquisition and holding of shares in a company do not, in themselves, amount to an economic activity within the meaning of the VAT Directive, because the mere acquisition of financial holdings in other undertakings does not amount to the exploitation of property for the purpose of obtaining income therefrom on a continuing basis. Any dividend yielded by that holding, or benefit as a result of its sale, is merely the result of ownership of the property. Accordingly, a holding company whose sole purpose is to acquire shares in other companies neither has the status of taxable person within the meaning of Article 9 of the VAT Directive nor, therefore, the right to deduct VAT.[footnoteRef:45]  [45:  Court decision paragraph 41 with reference to judgments of 17 October 2018, Ryanair, C‑249/17, EU:C:2018:834, paragraph 16, and of 8 November 2018, C&D Foods Acquisition, C‑502/17, EU:C:2018:888, paragraph 30.] 

As also confirmed in several decisions, it is otherwise for mixed holding companies where the holding is accompanied by direct or indirect involvement in the management of the companies in which the holding has been acquired. Such involvement of a holding company in the management of the companies in which it has acquired a shareholding constitutes an economic activity within the meaning of Article 9(1) of the VAT Directive where it entails carrying out transactions which are subject to VAT by virtue of Article 2 of that Directive. The term ‘involvement of a holding company in the management of its subsidiary’ must be understood as covering all transactions constituting an economic activity performed by the holding company for the benefit of its subsidiary, which include but are not limited to the supply of administrative, financial, commercial and technical services.[footnoteRef:46] [46:  Court decision paragraph 42 with reference to judgments of 16 July 2015, Larentia + Minerva and Marenave Schiffahrt, C‑108/14 and C‑109/14, EU:C:2015:496, paragraphs 20 and 21 and the case-law cited, and of 5 July 2018, Marle Participations, C‑320/17, EU:C:2018:537, paragraphs 31 and 32. ] 

In this case W supplied, on the one hand, accounting and management services to its two subsidiaries in exchange for payment. Accordingly, it must be regarded as a taxable person enjoying a right of deduction, provided that the the goods and services obtained by the taxable person were used for the purposes of its taxed transactions (direct link).[footnoteRef:47]  [47:  Court decision paragraph 43 and 44.] 

On the other hand, W also obtained static calculation services, planning services for heat and sound insulation, energy supply and network connection services, general contractor services, fit-out services and marketing services in order to fulfil its obligations relating to shareholder contributions to its subsidiaries. According to the CJEU, these input services eventually contributed to X and Y do not have a direct and immediate link with its output accounting and management services (and accordingly cannot be regarded as being part of the components of the price of its taxed output services giving rise to a right to deduct). Nor can these services be considered as having a direct and immediate link with its economic activity as a whole. More precisely, the CJEU decides, in line with the AG Opinion, that these expenditures constitute the very object of W’s shareholder contribution to its subsidiaries and that the exclusive reason for the transaction in question was a shareholder contribution from W. Such a contribution from a holding company in favour of its subsidiaries, whether in cash or in kind, comes under holding of shares which, does not amount to an economic activity within the meaning of the VAT Directive and does not therefore give rise to a right to deduct.[footnoteRef:48] [48:  Court decision paragraph 52 and 53.] 

The CJEU rejects W’s argument that it is only thanks to its shareholder contributions that its subsidiaries are able to maintain their own activities and, accordingly, need its accounting and management services. The CJEU decides that, assuming that those circumstances are established, they do not demonstrate a direct and immediate link between the services forming the object of those contributions and W’s economic activity. The objective behind acquiring the input services was to permit a shareholder contribution which could not be regarded as a transaction the exclusive and direct reason for which was W’s economic activity, that is, the supply to its subsidiaries of accounting and management services subject to VAT.[footnoteRef:49] [49:  Court decision paragraph 57.] 

Based on the above the CJEU decides that:
Having regard to the foregoing considerations, the answer to the first question is that Article 168(a) of the VAT Directive, read in conjunction with Article 167 thereof, must be interpreted as meaning that a holding company which carries out taxable output transactions in favour of subsidiaries is not entitled to deduct the input tax levied on the services that it obtains from third parties and supplies to the subsidiaries in return for the grant of a share in the general profit, where, first, the input services have direct and immediate links not with the holding company’s own transactions but with the largely tax-exempt activities of the subsidiaries, second, those services are not included in the price of the taxable transactions carried out in favour of the subsidiaries and, third, the said services are not part of the general costs of the holding company’s own economic activity.
In view of this decision the CJEU does not address the second question (on whether there would be an abuse of right if a right to deduct were to be accepted).

4.3. Discussion
In this decision the CJEU decides that services acquired by a holding company and contributed by this holding company to its subsidiaries are linked to its passive activity of holding shares (i.e. a non taxable activity giving rise to the payment of dividends not subject to VAT). Even if this holding also provides taxable supplies to its subsidiaries, no link can be made between the services acquired for the purpose of being contributed and this taxable activity.  
No further comment at this stage.
5. C-156/20 Zipvit 

5.1. Facts and question raised
Zipvit, a company established in the United Kingdom, supplies vitamins and minerals by mail order. Between 1 January 2006 and 31 March 2010, Royal Mail supplied postal services to Zipvit under contracts which had been negotiated individually with Zipvit. Those supplies were regarded as exempt from VAT under Article 132(1)(a) of the VAT Directive (although the contract specified that, if the VAT was due, the recipient of the supply should bear the cost of it). During this period Royal Mail thus issued invoices without VAT, indicating that those supplies were exempt from VAT. However, on 23 April 2009 the Court delivered the judgment in TNT Post UK (C‑357/07, EU:C:2009:248), from which it is appeared that the exemption laid down under Article 132(1)(a) of the VAT Directive does not apply to services supplied by the public postal services for which the terms have been individually negotiated. Following this decision, Royal Mail did not attempt to recover the VAT mistakenly unpaid from Zipvit or from its other customers in the same situation, having regard, in particular, to the administrative burden and costs which this would have generated. Also, the tax and customs administration did not issue any tax adjustment notice against Royal Mail, on account, in particular, of the legitimate expectation which it considered that it had created for Royal Mail in that regard.
Taking the view that the payments which it had made to Royal Mail had to be regarded, retrospectively, as including VAT, Zipvit however submitted two applications for deduction of input VAT relating to the supplies at issue to the tax and customs administration, on 15 September 2009 and 8 April 2010, for a total amount of 415 746 pounds sterling (GBP) (approximately EUR 498 900), together with interest.
The tax and customs administrations dismissed these applications, on the grounds that the supplies at issue had not been subject to VAT and that Zipvit had not paid that tax (which could therefore not be considered as deductible).  Zipvit challenged that decision before the first and second instances courts, without success. The matter was then brought before the Supreme Court, who refered four questions to the CJEU, which have been summarized as follows by the CJEU:[footnoteRef:50] [50:  The question was received by the CJEU on 6 April 2020. The CJEU decided that: “It follows from Article 86 of the Agreement on the withdrawal of the United Kingdom of Great Britain and Northern Ireland from the European Union and the European Atomic Energy Community (OJ 2020 L 29, p. 7), which entered into force on 1 February 2020, that the Court has jurisdiction to give preliminary rulings on requests from courts and tribunals of the United Kingdom made before the end of the transition period, fixed at 31 December 2020, which is the case in regard to the present request” Court decision, para 19.] 

· Questions 1, 2 and 4: Should Article 168(a) of the VAT Directive be interpreted as meaning that VAT may be regarded as being due or paid, and therefore deductible by the taxable person, in the case where, first, that person and its supplier have mistakenly assumed that the supplies at issue were exempt from VAT (and that, consequently, the invoices issued did not refer to VAT), in a situation where the contract between those two persons provides that, if that tax were due, the recipient of the supply should bear the cost of it, and, second, no step to recover the VAT was taken in good time, with the result that any action by the supplier and the tax and customs administration to recover the unpaid VAT is time-barred.

· Question 3: Should the VAT Directive be interpreted as meaning that a recipient of supplies mistakenly exempted from VAT may rely on the right to deduct input VAT due or paid if it does not hold invoices containing the details set out in Article 226(9) and (10) of that directive.


5.2. Court decision (AG Kokott)
On the 1st, 2nd and 4th questions, the CJEU first recalls that the right to deduct is an integral part of the VAT system and that it is exercisable immediately in respect of all the taxes charged on input transactions.[footnoteRef:51] However, the CJEU also recalls that the right of deduction is subject to compliance with requirements, in particular the requirement, laid down in Article 168(a) of the VAT Directive that the VAT in respect of which deduction is sought must be due or paid.[footnoteRef:52] [51:  Court decision paragraph 21 and reference to judgment of 12 April 2018, Biosafe – Indústria de Reciclagens, C‑8/17, EU:C:2018:249, paragraph 29 and the case-law cited.]  [52:  Court decision paragraph 22. ] 

To support their claim, Zipvit has referred to the CJEU decision in Tulică and Plavoşin.[footnoteRef:53] In this decision, the CJEU had decided that when a contract of sale has been concluded without reference to VAT, the agreed price could not be considered as the taxable amount (on which VAT should therefore be calculated on top) in a situation where the supplier has no means under national law of recovering the VAT from the purchaser, since this would lead to a situation in which it is the supplier which bears the VAT burden, in contradiction with, first, the principle that VAT is a tax on consumption to be borne by the end consumer[footnoteRef:54] and, second, with the rule that the tax authorities may not charge an amount of VAT which exceeds the amount paid by the taxable person.[footnoteRef:55]  [53:  CJEU, Judgment of 7 November 2013, Tulică and Plavoşin, C‑249/12 and C‑250/12, EU:C:2013:722.]  [54:  CJEU, Judgment of 7 November 2013, Tulică and Plavoşin, C‑249/12 and C‑250/12, EU:C:2013:722, paragraph 35.]  [55:  CJEU, Judgment of 7 November 2013, Tulică and Plavoşin, C‑249/12 and C‑250/12, EU:C:2013:722, paragraph 36 and the case-law cited.] 

However, the CJEU notes that the circumstances are different in this case, as the contract between Zipvit and Royal Mail expressly provided that the price of the supply was exclusive of VAT and that, if VAT were nevertheless due, the trader should bear the cost of it.[footnoteRef:56] Moreover, although it decided not to, it seems that it was legally not impossible for Royal Mail to recover from Zipvit the amount of VAT mistakenly unpaid.[footnoteRef:57] [56:  Court decision paragraph 29.]  [57:  Court decision paragraph 30 and 31 with reference to judgment of 7 August 2018, Viking Motors and Others, C‑475/17, EU:C:2018:636, paragraph 33; judgment of 7 November 2013, Tulică and Plavoşin, C‑249/12 and C‑250/12, EU:C:2013:722, paragraph 37.] 

Therefore, the CJUE decides that the price invoiced to Zipvit for the supply of postal services should be considered as a price exclusive of VAT. The CJEU the logically concludes that Zipvit cannot claim to deduct an amount of VAT for which it has not been charged.[footnoteRef:58] [58:  Court decision paragraph 30 and 31 with reference to judgment of 7 August 2018, Viking Motors and Others, C‑475/17, EU:C:2018:636, paragraph 33.] 

The CJEU also rejects the arguments raised by Zipvit on the basis of Articles 90 and 185 of the VAT Directive (concerning the reduction of the taxable amount and the related adjustment of input deductions), again because in this case an amount of VAT has never been charged on the price of the services supplied by Royal Mail to Zipvit.[footnoteRef:59] As a consequence, VAT cannot be regarded as being included in the price paid by Zipvit.[footnoteRef:60] [59:  Court decision paragraph 32 and reference to judgment of 15 October 2020, E. VAT – Reduction of the taxable amount), C‑335/19, EU:C:2020:829, paragraphs 21 and 37 and the case-law cited.]  [60:  Court decision paragraph 33.] 

The CJEU then analyses the question whether VAT could nevertheless be regarded as being “due” by Zipvit. On this question the CJEU recalls that it follows from its the case-law that the term ‘due’, within the meaning of Article 168(a) of the VAT Directive refers to an enforceable tax claim and therefore requires that the taxable person has an obligation to pay the amount of VAT which that person seeks to deduct as input VAT.[footnoteRef:61] The CJEU then decides that while it is true that VAT is to become chargeable when the goods or services are supplied (Article 63 VAT Directive), the mere fact that a supply exempt from VAT is ultimately regarded, once completed, as being subject to VAT is not enough to conclude that that tax is deductible if no request for payment of that tax has been sent to the recipient of that supply, even though it is not impossible for the supplier to address such a request to that recipient. Hence, the CJEU concludes that Article 168(a) of the VAT Directive must be interpreted as meaning that, in the case at stake, VAT cannot be regarded as being due, within the meaning of that provision.[footnoteRef:62] [61:  Court decision paragraph 37 and reference to judgment of 29 March 2012, Véleclair, C‑414/10, EU:C:2012:183, paragraph 20.]  [62:  Court decision paragraph 38-40.] 

Summing up, the CJEU decided that no VAT can be considered as paid or even due in the case at stake, and accordingly that no amount of VAT could be deducted by Zipvit.
Since the CJEU decided that no VAT could be considered as deductible by Zipvit, it did not answer the third question concerning the contents of the invoice. 

5.3. Preliminary comments (to be discussed with panel members) 

The outcome of this case clear: No VAT can be considered as paid or even due when: (i) the parties to the transaction erroneously considered that the supply was exempt (ii) the customer would have had the right to deduct the VAT if applied (iii) the supplier did not claim an additional payment from the customer. Accordingly, no amount of VAT can be deducted by the customer in such case.
An interesting question that was not addressed by the CJEU, but was discussed by the AG, is whether the “possession of an invoice” showing the VAT is a substantive condition of the right to deduct. In her Opinion, AG Kokott held that a deduction of input tax is not possible without possession of an invoice stating the VAT separately, because: “a right of deduction in a given amount requires the recipient of the supply to have held at some point an invoice separately stating the VAT passed on in that amount”. In her Opinion AG Kokott refers to several cases such as Volkswagen,[footnoteRef:63] Biosafe – Indústria de Reciclagens[footnoteRef:64] and Terra Baudebarf cases,[footnoteRef:65] in which the Court already decided that “an invoice” must exist. She also discussed why, in her view, the CJEU decision in Vădan[footnoteRef:66] does not suggest otherwise (because the ‘only’ question the Court had to answer in that case was whether a right of deduction can be based on an assessment resulting from an expert report on the usual right of deduction for the type of construction project concerned. The Court correctly found that it cannot. The right of deduction is based on the actual VAT burden, not on the usual VAT burden. The expert could only have proven the latter by assessment).  [63:  CJEU, Judgment of 21 March 2018, Volkswagen (C‑533/16, EU:C:2018:204).]  [64:  CJEU, Judgment of 12 April 2018, Biosafe (C‑8/17, EU:C:2018:249).]  [65:  CJEU, Judgment of 29 April 2004, Terra Baubedarf-Handel (C‑152/02, EU:C:2004:268).]  [66:  CJEU, Judgment of 21 November 2018, Vădan (C‑664/16, EU:C:2018:933).] 

According to AG Kokott, a distinction must be made between the obligation to include all the information specified in Article 226 of the VAT Directive (which is only a formal condition, which means that, provided it is not essential, that information may also be added or amended at a later date) and the obligation to be in possession of “an invoice” in accordance with Article 178 of the VAT Directive, which cannot be considered as only formal. Unfortunately, the CJEU did not seize the opportunity to confirm whether this is a correct interpretation of the VAT Directive. 
In the next case we will see that the question “what kind of document” can be considered as a valid invoice for the purpose of the right to deduct is also still not clearly settled.


6. [bookmark: _Toc109653231]C-235/21 RAIFFEISEN LEASING 

6.1. Facts and question raised
RED d.o.o. (“RED”) owned land in Slovenia. It wished to erect new buildings on this plot land and, to that purpose, concluded a sale-and-lease back agreement with Raiffeisen Leasing in November 2007. Under the terms of that financial lease agreement, Raiffeisen Leasing was required to buy the land at a price and RED was required to pay Raiffeisen Leasing the monthly lease instalments until the value of the land and the buildings to be constructed were repaid in full, namely a sum of EUR 1 294 786.56. The VAT amount of EUR 110 056.86 was included in the financial lease agreement (and stated separately). However, the VAT rate applied and the date of supply of the goods, two details which are expressly provided for in Article 226 of the VAT Directive, were not included. Also, Raiffeisen Leasing did not issue invoices to RED on the basis of the financial lease agreement, nor did it charge, declare or pay the VAT related to the monthly installments. A separate contract was signed for the sale of land, in which a sale price including VAT was fixed. This time RED issued an invoice in which the VAT was taken into account.
RED exercised its right to deduct VAT on the basis of the financial lease agreement, considering that it constituted an invoice. 
The question raised by the referring court in this case seeks to ascertain whether a contractual agreement can be regarded as an invoice, within the meaning of Article 203 of the VAT Directive, as follows:
‘(1)      May a written contractual agreement be regarded as an invoice, for the purposes of Article 203 of Directive [2006/112], only if it contains all of the information that is required to be set out in an invoice in accordance with Chapter 3 (“Invoicing”) [of Title XI] of [that directive]?
In the event that that question is answered in the negative,
(2)      On the basis of what information and circumstances may a written contractual agreement in any event be regarded (also) as an invoice giving rise to an obligation to pay VAT within the meaning of Article 203 of Directive [2006/112]?
More specifically,
(3)      May a written contractual agreement, concluded by two taxable persons subject to VAT and concerning the supply of goods or services, be regarded as an invoice within the meaning of Article 203 of Directive [2006/112] if it evidences an express and objectively identifiable intention on the part of the seller or the provider of services, as a contracting party, to issue an invoice for a specific transaction, such that the purchaser could reasonably assume that it had, on the basis thereof, a right to deduct the input VAT paid?’

6.2. Court decision (AG Rantos)
The CJEU starts by recalling that, in accordance with Article 203 of the VAT Directive, the VAT indicated on an invoice is payable by the issuer of the invoice even in the absence of any actual taxable transaction.[footnoteRef:67] It then recalls the purpose of this rule: Article 203 of the VAT Directive is intended to eliminate the risk of loss of tax revenue which the right of deduction provided for by that directive might entail.[footnoteRef:68] [67:  Court decision paragraph 35 and reference to judgment of 18 March 2021, P (Fuel cards), C‑48/20, EU:C:2021:215, paragraph 26 and the case-law cited.]  [68:  Court decision paragraph 36 and reference to judgment of 18 March 2021, P (Fuel cards), C‑48/20, EU:C:2021:215, paragraph 27 and the case-law cited.] 

The CJEU also recalls that the objective of Article 226 of the VAT Directive (listing the details that must be shown on an invoice) is to allow the tax authorities to monitor payment of the tax due and, if appropriate, the existence of the right to deduct VAT.[footnoteRef:69] In that respect, it also recalls that the fundamental principle of the neutrality of VAT requires deduction of input VAT to be allowed if the substantive requirements are satisfied, even if the taxable persons have failed to comply with some formal conditions. Accordingly, where the tax authorities have the information necessary to establish that the substantive requirements have been satisfied, they cannot impose additional conditions which may have the effect of rendering that right ineffective for practical purposes.[footnoteRef:70] In other words: the tax authorities cannot refuse the right to deduct VAT on the sole ground that an invoice does not satisfy the conditions required by Article 226(6) and (7) of the VAT Directive if they have available all the information to ascertain whether the substantive conditions for that right are satisfied.[footnoteRef:71] [69:  Court decision paragraph 37 and reference to judgment of 15 September 2016, Barlis 06 – Investimentos Imobiliários e Turísticos, C‑516/14, EU:C:2016:690, paragraph 27.]  [70:  Court decision paragraph 38 and reference to judgment of 15 September 2016, Barlis 06 – Investimentos Imobiliários e Turísticos, C‑516/14, EU:C:2016:690, paragraph 42 and the case-law cited.]  [71:  Court decision paragraph 39 and reference to judgment of 15 September 2016, Barlis 06 – Investimentos Imobiliários e Turísticos, C‑516/14, EU:C:2016:690, paragraph 43.] 

If the objective of Article 203 of the VAT Directive is to eliminate the risk of loss of tax revenue, and if that risk may be avoided where the tax authorities have the information necessary to establish whether the substantive requirements for the right to deduct VAT have been met, then the CJEU decides that it does not matter whether the VAT has been indicated in a document entitled ‘invoice’ or in another document, such as a contractual agreement concluded by the parties.[footnoteRef:72] It also finds that it is not relevant to examine whether, assuming that the document in question is a contractual agreement, it objectively demonstrates the intention of the parties to that agreement that it constitutes an invoice which is capable of giving rise to an expectation on the part of a co-contractor that it will, on the basis of that agreement, be able to deduct input VAT.[footnoteRef:73] [72:  Court decision paragraph 41.]  [73:  Court decision paragraph 43.] 

In the case at stake the CJEU thus decides that the referring court must assess, in the context of all the relevant circumstances at issue and, in particular, of all the provisions of the financial lease agreement, whether that agreement actually contains the information necessary in the present case for the tax authority to be able to establish whether the substantive conditions for the right to deduct input VAT are satisfied.[footnoteRef:74] The CJEU notes that the financial lease agreement at stake indicated the amount of VAT but not the VAT rate, and decides that it is for the referring court to ascertain whether that rate could nevertheless have been deduced from that agreement.[footnoteRef:75] [74:  Court decision paragraph 44.]  [75:  Court decision paragraph 45.] 

Based on the above the CJEU decides that:
“Article 203 of Council Directive 2006/112/EC of 28 November 2006, on the common system of value added tax, must be interpreted as meaning that a contractual sale-and-lease back agreement, the conclusion of which was not followed by the issue of an invoice by the parties, may be regarded as an invoice, within the meaning of that provision, where that contractual agreement contains all the information necessary for the tax authorities of a Member State to be able to establish whether the substantive conditions for the right to deduct value added tax are satisfied in the case, which is for the referring court to ascertain”.
6.3. Preliminary comments (to be discussed with panel members) 
In this case, where there was no “proper invoice” but where an agreed price + VAT had been paid by the lessee, the CJEU thus decided that the contract concluded by the parties could validly be considered as playing the role of an invoice for the purpose of the exercise of the lessee’s right to deduct. The Court found that it is not necessary that the parties intended to consider the contract as playing that extra role, provided however that the contract contains all necessary information to enable the tax authorities to verify that the substantive conditions for the deduction of the VAT are met. If, as was the case here, the VAT rate and the date of the supply were not explicitly indicated in the contract, this means that the national court must determine on a case by case basis whether these elements can be “deduced” from the contract.
This decision is in line with AG Rantos Opinion that: “it is quite conceivable that a lease agreement containing sufficient information to allow the tax authorities to monitor payment of the tax due and, if appropriate, the existence of the right to deduct VAT may, in exceptional cases, be regarded as an ‘invoice’ within the meaning of the VAT Directive”. 
It is also a priori not in contradiction with AG Kokott’s Opinion in the Wilo Salmson case that: “a document is in fact an invoice within the meaning of Article 178(a) of the VAT Directive if it enables both the recipient of the supply and the tax authorities to establish which supplier has charged which recipient of the supply which amount in VAT and for which transaction. That means it needs to state the supplier, the recipient of the supply, the goods or services supplied, the price and the VAT, which must be stated separately. If those five essential items of information are provided, the spirit and purpose of the invoice are fulfilled and the right of deduction ultimately arises”. (I’m wondering however whether AG Kokott would have considered that the contract could amount to “an invoice” for the purpose of Article 178 of the VAT Directive…).
At first sight, the decision that a contract can be accepted as playing the role of an invoice for the purpose of the exercise of the right to deduct seems somehow surprising, giving the importance of the invoice under the VAT system. Looking more closely at the decision, it might be that it should in fact be interpreted as applying strictly to leasing (and other rental) agreements. In this case indeed it seems important to highlight that the contract was a financial lease agreement under which periodical payments are made by the client during a given period of time. Under this kind of continuous contract (or any other type of agreement with periodical payments), invoices may not always be issued even if the customer is a taxable person, and in this case the decision that the contract itself can play the role of the invoice is perhaps not so surprising after all (but in this case the CJEU should have insisted on the fact that the nature of the contract had an impact on its decision).
In contrast I would not be inclined to interpret the CJEU decision as possibly applying by analogy to any other types of contracts. A broad interpretation would not in my opinion, be appropriate. As much as Article 203 of the VAT Directive is necessary to protect VAT revenue because the issuer of an invoice mentioning VAT puts at the disposal of its client a document that will enable it to deduct VAT, I would not understand how this liability can be extended to all cases where a contract has been signed that foresees the payment of an amount + VAT by one party to the other.

*
*	*
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