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Abstract Within the broader context of the global reach of EU law, this chapter
focuses on the EU’s legal influence on migration and how the EU stimulates (and
sometimes achieves) changes in the domestic legal orders of the African States. A
thorough analysis of the projects funded by the EU Emergency Trust Fund for Africa
(EUTFA) shows how the EU supports the national migration authorities’ institutional
and enforcement capacity in third countries. Such projects are effective in achieving
legal objectives in third countries, namely preventing irregular migration to the EU,
and reveal a clear EU external normative agenda. The combined effect of the prolif-
eration of soft law instruments and the increased blurring of external competences in
the EU’s external action facilitate this legal influence in third countries. Ultimately,
this chapter problematises the use of funding to persuade third countries to change
their domestic legislation or enforce it in a manner instrumental to the EU’s interests.
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10.1 Introduction: The EU’s Legal Influence on Migration

The European Union (EU) is emerging as an international legal actor with a tendency
to diffuse EU law in other regions of the globe. How this process happens is best
described as the global reach of EU law, in the words of Elaine Fahey.' It is a
multi-layered field of study that revolves around the notion of EU law’s external or
extra-territorial effects and focuses on the different causes that contribute to these
effects, namely EU law, international law, and soft law. EU migration law is no
exception to this trend, and it has various external ramifications beyond the EU’s
borders, from the production of external effects by internal secondary law and soft
law to the conclusions of international agreements on migration with third countries.”
However, EU migration law is also an area where the EU is harshly criticised for its
inhumane and unjust policies.? One of the most researched aspects of the global reach
of EU migration law is its extra-territorial dimension, also known as externalisation of
migration control.* This dimension focuses on the adverse consequences of the EU’s
external action in terms of human rights violations that might be committed as a result
of cooperation.’ From a global perspective, EU migration law fuels the inequalities
characterising access to the so-called Global Mobility Infrastructure.® Depending
on the nationality and socio-economic status of international migrants, EU border
controls are carried out in radically different ways. For some international migrants,
regular migration opportunities are significantly restricted by practical and legal
obstacles.” The external dimension of EU migration law is deemed as contributing
to, and even proliferating, the exclusion and subordination of undesired migrants and
increasing the dangers they face in migrating.®

In this context of undoubted inequalities in international migration, there are two
underlying dynamics surrounding the EU’s external action on migration: one that is
defensive, in line with an emerging geopolitical Union, and another that is proactive,
consisting of the promotion of the EU’s own regional interests on migration when
cooperating with third countries.” The first dimension largely builds on the “securiti-
sation of migration”, the process whereby migration is perceived as a security threat,

1 Fahey 2016; see also, Scott 2019; Casolari and Gatti 2023.

2 Maes, Foblets and De Bruycker 2011; Ryan 2019; Molnar 2021; Garcia Andrade 2022; Thym
2023.

3 Fahey 2016.
4 Atak and Crépeau 2015; Moreno-Lax and Lemberg-Pedersen 2019.

3 Pijnenburg, Gammeltoft-Hansen and Rijken 2018; Liguori 2019; Gammeltoft-Hansen and Tan
2020; Costello and Mann 2020.

6 Spijkerboer 2018. While the North-South divide has always characterised migration, as it was
originally reflecting a distinction between migrant-sending and migrant-receiving countries, in
itself a simplification of international migration, this divide became sharper.

7 While all EU citizens can visit the majority of the African States without arranging a visa prior
to travel, all African States figure on the EU common list of countries whose citizens must secure
a visa to travel to an EU Member State for a short stay, the so-called Schengen visa.

8 Moreno-Lax and Lemberg-Pedersen 2019.
9 Frasca 2023.
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and the framing of migration as a “crisis” which requires exceptional measures.'”
In this regard, the EU adopted a new regulation addressing “situations of crisis and
force majeure in the field of migration and asylum” which allows Member States
to derogate from certain procedural rules in EU asylum law.!! In addition, the EU’s
Global Gateway Strategy prioritises the EU’s own geopolitical and economic inter-
ests, showing a move in their development cooperation objectives away from poverty
reduction and eradication.'> The second dimension foresees the involvement of third
countries in the EU migration policies as an integral response to the migration crisis.
In the words of the European Commission, the EU’s common response to migration
“needs to include the EU’s relationships with third countries,” as “working closely
with partners has a direct impact on the effectiveness of policies inside the EU.”!?
This chapter focuses on a particular manifestation of the global reach of EU law,
the EU’s legal influence on migration, specifically related to the African region. The
set-up and functioning of the EU Emergency Trust Fund for stability and addressing
root causes of irregular migration and displaced persons in Africa (in short, the EU
Trust Fund for Africa or EUTFA) is the example used to illustrate this trend.'* The
choice of allocating external funding to an ad hoc emergency instrument exemplifies
how development cooperation became a powerful instrument of the EU’s external
action on migration insofar as external funding influences both the development and
review of domestic law in African countries and their law enforcement capacities.
Since 2013, the Commission can create and administer “Union trust funds for
external actions” in situations of emergency, post-emergency, or thematic action
such as pandemic, natural disasters, and conflict.!> The Commission’s argument for
justifying the establishment of an emergency Trust Fund for Africa was poor and
unsubstantiated.'® The existence of generalised crises “in the regions of the Sahel

10 Ganty et al. 2023.

11 Regulation (EU) 2024/1359 of 14 May 2024 addressing situations of crisis and force majeure in
the field of migration and asylum, OJ L, 2024/1359, 22 May 2024.

12 European Commission, The Global Gateway, JOIN (2021) 30 final, 1 December 2021.

13 European Commission, New Pact on Migration and Asylum, COM (2020)609 final, 23 September
2020, p. 5.

14 European Commission (2015) Decision on the establishment of a European Union Emergency
Trust Fund for stability and addressing root causes of irregular migration and displaced persons in
Africa, 20 October 2015 C (2015) 7293 final. The legal basis is Council Regulation (EU) 2015/
3231 of 2 March 2015 on the Financial Regulation applicable to the 11th European Development
Fund, and in particular Article 42 thereof. Constitutive agreement establishing the European Union
Emergency Trust Fund for stability and addressing root causes of irregular migration and displaced
persons in Africa, and its internal rules, done at La Valletta, on 12 November 2015.

15 Article 187 of regulation (EU, Euratom) No 966/2012 of the European Parliament and of the
Council of 25 October 2012 on the financial rules applicable to the general budget of the Union and
repealing Council Regulation (EC, Euratom) No 1605/2002 OJ L 298, 26.10.2012, pp. 1-96.

16 The EU Trust funds are established for situations of emergency, post-emergency and for thematic
actions that are deemed necessary to react to a crisis through a constitutive agreement between the
European Commission and the donors according to Articles 187 and 259 of the Financial Regulation
966/2012.
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and the Lake Chad, the Horn of Africa, and the North of Africa”—which simultane-
ously impacted twenty-six African countries—is uncritically assumed.!” According
to the Commission, all these countries were undergoing “demographic pressure,
environmental stress, extreme poverty, internal tensions, institutional weaknesses,
weak social and economic infrastructures, and insufficient resilience to food crises,”
all factors vaguely justifying the need for a Union Trust Fund.'® The Commission
claimed that “in some places”—without mentioning where—these factors have led
to “open conflict, displacement, criminality, radicalisation and violent extremism, as
well as forced and irregular migration, trafficking in human beings and the smug-
gling of migrants.”'® What is more, contrary to the abundant evidence on the nature
and scale of African migration, the Commission made a direct link between these
supposed crises and irregular migration to the EU stating that “for all these countries,
the crisis manifests itself as a growing flow of forced migration, including across the
Sahara desert, the Mediterranean and other routes towards Europe.”20

The establishment of a Trust Fund for emergency situations has very practical
consequences regarding EU public procurement law.”! The process of selection of
the action projects raises issues in terms of transparency and clarity over eligibility
and selection criteria because of the lack of open competition.?> As compared to other
EU funding instruments, Union Trust Funds do not follow the EU’s rigid budgetary
rules, they reintroduce inter-governmental dynamics in the functioning of the EU
and are provided with a different Commission-driven management structure.?

This chapter shows how legal influence in the African States is achieved by the EU
by uncovering the normative content of EUTFA and explains how external funding
became a vehicle for the diffusion of EU interests on migration outside the EU legal
order. The EU’s legal influence is first placed in the context of the global reach of
EU law (Sect. 10.2). It is shown that two features of the external dimension of EU
migration law facilitate legal influence in third countries, namely the proliferation
of soft law instruments and the increased blurring of external competences in the
EU’s external action, with migration control objectives prevailing over other objec-
tives. A thorough analysis of some of the projects funded by the EUTFA in third
countries reveals a clear external normative agenda behind concepts that are neutral
at first sight, such as capacity-building. Although it cannot be qualified as a “legal

17 Commission, decision C (2015) 7293, Article 1(2). The countries are, for the Sahel Region and
Lake Chad area: Burkina Faso, Cameroon, Chad, the Gambia, Mali, Mauritania, Niger, Nigeria and
Senegal; for the Horn of Africa: Djibouti, Eritrea, Ethiopia, Kenya, Somalia, South Sudan, Sudan,
Tanzania and Uganda; for the North of Africa: Algeria, Egypt, Libya, Morocco, Tunisia.

18 Commission, decision C (2015) 7293, whereas 1.

19 Commission, decision C (2015) 7293, whereas 2.

20 Commission, decision C (2015) 7293, whereas 3.

21 Directive 2014/24/EU of the European Parliament and of the Council of 26 February 2014 on
public procurement and repealing Directive 2004/18/EC. See, on this topic, extensively, Spijkerboer
and Steyger 2019; Kervyn and Shilhav 2017.

22 Temprano Arroyo 2019.

23 For instance, the European Parliament only has a right to scrutiny over the Trust Fund constitutive
agreement. See Castillejo 2016.
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instrument,” the EU’s technical cooperation in third countries bears some legal rele-
vance (Sect. 10.3). By targeting cooperation on “improved migration management”
in third countries, the EU secures the global reach of EU migration law in Africa,
as effecting legal changes in third countries is one of the EUTFA’s stated objectives.
This study problematises the use of funding to persuade third countries to change
their domestic legislation or enforce it in a manner instrumental to the EU’s interests.
Ultimately, it shows the Union’s position on migration to be a global issue, showing
that EU migration law’s objectives prevail over the Union’s role as a promoter of
multilateralism (Sect. 10.4).

10.2 The Global Reach of EU Migration Law

The expression the global reach of EU law covers a variety of phenomena in which
EU law might apply beyond the EU’s borders and shape or influence non-EU law.
It encompasses but is not limited to the extra-territorial application of EU law,*
the territorial extension of EU law,? the Brussels effect,2 as well as the EU’s legal
influence in third countries and regions.>’ All these concepts are similar in their focus
on the different outcomes of interactions between the EU and third countries’ legal
orders. However, since these phenomena are complex to measure—because they
are context-dependent and diverse—the conceptual distinctions above help capture
some nuances. Roughly, these distinctions can be grouped into two different strands
depending on the position taken by the author: one is concerned with the regulatory
activity itself and one with the respective roles of the European Union and third
countries in the regulatory activity.

The first conceptual strand focuses on the one hand on the source of the regulatory
activity that produces external effects (e.g. EU law, international law, or soft law).
Some regulatory activities can be autonomous (EU law) while others can be bilateral
(international law).?® Their normativity can also vary depending on which side of the
spectrum between hard and soft law the regulatory activity is placed.?’ On the other
hand, some studies also look at the outcomes produced by the regulatory activities in
third countries, for instance, if the extra-territorial application of EU law gives rise
to human rights violations, changes in the domestic legislation of the third country
involved, compliance with international law, etc.

The second conceptual strand concerns the European Union’s and third coun-
tries’ respective roles in the regulatory activity. Some studies focus on the role of

24 Cremona and Scott 2019.

25 Scott 2014.

26 Bradford 2020.

2 Rapoport 2021.

28 Lavenex 2014.

29 Saurugger and Terpan 2020.
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the European Union (e.g. EU law-making, international law-making, EU legal influ-
ence, external rule promotion), namely how and for what purpose the EU puts in
place the regulatory activity producing external effects.>* Others are interested in
the role of third countries in the production of the effects, namely if some degree
of cooperation with the Union is required (e.g. the third country merely tolerated
the extra-territorial application of EU law; the extra-territorial application of EU law
requires joint enforcement with the authorities of those third countries; there is spon-
taneous or planned normative alignment with EU law or international standards on
the part of the third country).?!

The main objective of these studies and concepts is to understand how the EU uses
international relations to diffuse its norms in the external environment, consisting
of states and international organizations, and why.*> Many authors, particularly in
political science, have theorised the capacity of the EU to spread its rules beyond EU
borders in different ways, discussing concepts such as “Europeanisation,”*? “Norma-
tive Power Europe,”** and “external rule promotion.”*> The global reach of EU law
is well-documented in many fields of law, such as data privacy,’® consumer health
and safety,’” the environment,*® trade,* and antitrust law,*’ with varying outcomes.

Migration is also an area in which the global reach of EU law is increasingly
evident. Since its beginning in 1999 with the Treaty of Amsterdam, EU migration
law has had external implications, producing external effects in several ways.*' Many
instruments adopted on the basis of an EU internal migration competence regulate
activities outside the EU’s territory, independent of third countries’ cooperation. In
those cases, EU migration law applies extra-territorially. Most instruments devoted
to extra-territorial strategies for EU border control essentially come into force in
third countries before migrants reach the EU territory.*> A glaring example is the
EU Visa Code Regulation, visa policy being one of the first migration policies that
the Member States partially harmonised, which reveals the importance of preventing
irregular (and undesired) migration.** However, EU migration law also requires the
involvement of third countries, international organisations, and private actors in its

30 Govaere 2022; Gstohl 2023.

31 Coman-Kund 2019; Marin 2020, Burlyuk et al. 2023.
32 Withman 2011.

33 Schimmelfennig and Sedelmeier 2020.
34 Manners 2002.

35 Guérin 2010.

36 Ryngaert and Taylor 2020.

37 Bradford 2020.

38 Redondo Alamillos and de Mariz 2022.
39 Petrov 2008.

40 Doleys 2012.

41 Cremona and Rijpma 2007; Guild 2019.
42 Moreno-Lax and Giuffré 2019.

43 Regulation (EC) no. 810/2009 of the European Parliament and of the Council of 13 July 2009
establishing a Community Code on Visas, OJ L 243, 15 September 2009, pp. 1-58.
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direct and indirect enforcement.** Despite the absence of a general EU external
competence on migration, the Union has made cooperation in migration control a
primary objective in its relations with third countries and one of the EU’s primary
foreign policy objectives.*> African States were targets of EU external relations on
migration, as evidenced by the subsequent establishment of political frameworks
for the external dimension of EU migration law: the Global Approach on Migra-
tion (GAM) of 2005,% later replaced by the Global Approach on Migration and
Mobility (GAMM) in 2012, and complemented by the New Migration Partnership
Framework in 2016, and by the New Pact on Migration and Asylum in 2020.%°

10.3 The EU Trust Fund for Africa

A manifestation of the global reach of EU law, the EU’s legal influence in third
countries describes the process whereby non-EU countries normatively align with
the European Union in a given policy field by adopting rules similar or identical
to the EU’s.”" Legal changes in third countries can result from an actual voluntary
normative alignment or from more subtle forms of legal influence exercised by the
European Union, which advises, equips, and persuades third countries to comply with
or better enforce a law in line with the EU’s interests. Why and how this normative
alignment happens, however, depends on a number of factors, including condition-
ality mechanisms.’' Given that legal changes in third countries happen as a combined
result of political declarations, external funding for cooperation, and conditionality
mechanisms—the main means of persuasion used by the EU—the “voluntary” aspect
of normative alignment can be questioned in the case of the EUTFA. In particular,
negative conditionality works as a “soft” enforcement mechanism.

The EU’s legal influence on migration is particularly evident in the way the EU
has projected its rules onto potential candidate States for accession to the Union.> In

44 For instance, the Carrier Sanctions Directive testifies to the involvement of private actors in
migration control. Council Directive 2001/51/EC of 28 June 2001 supplementing the provisions of
Article 26 of the Convention implementing the Schengen Agreement of 14 June 1985, OJ L 187,
10.7.2001, pp. 45-46.

45 Kunz et al. 2011; Lambert et al. 2013; Ryan 2019; Kotzur et al. 2020.

46 European Council, Presidency Conclusions, Brussels, point 4 and Annex I, ‘Global Approach to
Migration: Priority actions focusing on Africa and the Mediterranean’, 15-16 December 2005.

47 European Commission, The Global Approach to Migration and Mobility, COM (2011)743, 18
November 2011.

48 European Commission, Communication on establishing a new Partnership Framework with third
countries under the European Agenda on Migration, COM (2016)385 final, 7 June 2016.

49 European Commission, New Pact on Migration and Asylum, COM (2020)609 final, 23 September
2020.

50 Rapoport 2021.
51 Frasca and Roman 2023.
32 Sedelmeier 2011.



198 E. Frasca

contexts in which EU membership is at stake, the EU’s legal influence on migration
is associated with candidate States’ aligning with the EU migration acquis through
formal cooperation with the Union before accession. Alignment with the acquis can
be a precondition to or a consequence of the conclusion of EU association, readmis-
sion, and visa facilitation agreements.>® This process is described by Cremona and
Rijpma as “the promotion, by the EU, of its own acquis towards third countries, and
their adoption of that acquis into their own domestic legal orders.”>*

There are other ways in which the EU projects its rules onto third countries when
EU membership is not at stake. In such cases, legal influence is not exercised via
formal cooperation, through the conclusion of EU association, readmission, and visa
facilitation international agreements. Instead, a combination of informal agreements
and non-legal instruments make it possible for the EU to persuade African coun-
tries to adopt or review their migration laws.” In other words, it is not by way of
international law that the EU cooperates with the African States, but by softer forms
of cooperation, such as the disbursement of EU external funds and political pres-
sure. The proliferation of soft law instruments and an increased blurring of external
competences in the instruments used for the EU’s external action make development
cooperation particularly apt to facilitate the EU’s legal influence on migration in third
countries. In this way, the EU’s legal influence on migration in the African States
aims at “migration prevention in the guise of development.”¢

The proliferation of soft law instruments in the EU’s external action on migration
is now acknowledged as a fact.”’ These acts of uncertain legal nature resemble inter-
national agreements but disregard the EU’s procedure for concluding international
agreements as laid down in Article 218 TFEU. To cite a few examples, Mobility
Partnerships, Common Agendas on Migration and Mobility, Migration Compacts,
and different sorts of arrangements have played a key role in the EU’s interna-
tional cooperation with third countries, especially in the African continent.’® These
informal agreements often constitute the basis for technical cooperation in fields
as varied as border control, return and reintegration, search and rescue at sea, and
anti-smuggling and anti-trafficking law. They are often accompanied by additional

53 Laube 2019.

54 Cremona and Rijpma 2007, p. 15.

35 Despite migration featuring as one of the main objectives of EU-Africa relations, there exist few
fully-fledged international agreements between the EU and the African States on migration, such
as the association agreements with Tunisia (1998) and Morocco (2000), which contain migration
clauses, and EU readmission agreements with Cape Verde (2013).

36 Carlier, Crépeau and Purkey 2020.

57 Cardwell 2016; Garcia Andrade 2018; Ott 2020; Wessel 2021; Kassoti and Idriz 2022.

58 For instance, Mobility Partnerships (Cape Verde, 2008; Morocco, 2013; and Tunisia, 2014),
Common Agendas on Migration and Mobility (Nigeria, 2015 and Ethiopia, 2015); informal read-
mission agreements (EU-Guinea, 2017; Ethiopia, 2018; the Ivory Coast, 2018 and The Gambia,
2018).
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funding intended to help fulfil the commitments they spell out. Between 2023 and
2024, the EU concluded four new agreements with Tunisia, Mauritania and Egypt.>

Moreover, the EU promotes changes concerning migration in the domestic legal
orders of third countries with instruments that are not necessarily linked to external
migration competence, such as development cooperation.®” In fact, other areas of
EU external competences are also mobilised for migration control purposes.®’ EU
external funding for migration has multiplied. This is shown by the flexible budget
lines of the new regulation Global Europe—Neighbourhood, Development and Inter-
national Cooperation Instrument (NDICI) from the Multiannual Financial Frame-
work (2021-2027).% Indeed, ten per cent of this financial window is earmarked for
migration projects in third countries. The blurring between policy fields affects both
the quality of the legal instruments in the external policies and the consistency of EU
external relations, with migration control objectives prevailing over the main stated
objective of development assistance which is to fight poverty in third countries.®

The EU’s legal influence in African States is particularly evident in the imple-
mentation of the European Union Emergency Trust Fund for stability and addressing
root causes of irregular migration and displaced persons in Africa. The creation of
this emergency Trust Fund testifies to the increased trend toward diverting funding
formerly allocated to EU development cooperation to migration management objec-
tives such as “improved migration management,” and to a geographical re-allocation
of development aid to countries deemed key in terms of migration control, which are
not necessarily the ones who most need aid.**

The EUTFA “was formally constituted at the Valletta Summit on Migration held
on 11-12 November 2015.”% The Valletta Summit represented a critical juncture in
EU-Africa inter-continental cooperation on migration.®® Adopted at the summit, the
Valletta Political Declaration and Joint Action Plan laid down a series of commit-
ments whereby the EU supports third countries in migration management, with a
focus on irregular migration from Africa to Europe. The Valletta Action Plan calls

39 Memorandum of Understanding (Tunisia, 2023), Joint Declaration for a Migration Partnership
(Mauritania, 2024), and Joint Declaration on the Strategic and Comprehensive Partnership (Egypt,
2024).

0 European Parliament, Growing impact of EU migration policy on development cooperation,
briefing of November 2017.

61 Other areas are the EU Enlargement Policy, the Common Foreign and Security Policy or Common
Defense and Security Policy area and are beyond the scope of this Chapter.

62 Regulation (EU) 2021/947 of the European Parliament and of the Council of 9 June 2021
establishing the Neighbourhood, Development and International Cooperation Instrument—Global
Europe, amending and repealing Decision No 466/2014/EU of the European Parliament and of the
Council and repealing Regulation (EU) 2017/1601 of the European Parliament and of the Council
and Council Regulation (EC, Euratom) No 480/2009, OJ L 209, 14 June 2021, pp. 1-78.

83 Poli 2020; Goldner Lang 2022; Garcia Andrade 2022.

64 Davitti and La Chimia 2017; Castillejo 2017; Barana 2017.

65 Commission, Decision C (2015) 7293.

66 Valletta Summit, 11 and 12 November 2015, Political Declaration and Action plan.
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for “efforts to mainstream migration into [...] development cooperation” and identi-
fies the EU Trust Fund as a tool to support the implementation of the commitments
spelled out in the Valletta Political Declaration and Joint Action Plan.%” As the
implementing branch of the Valletta Action Plan, this emergency funding fulfil[s]
the objectives, implement[s] the Valletta Action Plan and complement[s] financial
instruments available for cooperation with African partners by the EU, its Member
States and associated countries.®®

In the words of the Commission and the European External Action Service,
funding “ensure[s] that the actions undertaken [...] continue delivering results.”®
Under the EUTFA, the Union conducts cooperation on migration with 26 African
States to “address the crises in the regions of the Sahel and the Lake Chad, the Horn of
Africa, and the North of Africa.”’® EU Trust funds are only established if there is an
added value to EU intervention (meaning that the scale or potential effects are better
achieved at the Union level) when the use of the existing financing instruments is not
sufficient to achieve EU policy objectives or if they bring clear political visibility for
the EU and managerial advantages as well as better control of donors’ contributions.”!
In this regard, the EU Trust Fund for Africa is a great showcase for the European
Union’s role as an international actor in development cooperation and migration.
Four strategic areas of intervention are identified: “promoting economic and employ-

ELINNTS ELINNTS

ment opportunities”, “strengthening resilience of communities”, “improved migra-
tion management”, “improved governance and conflict prevention”.”> However, the
way this funding was approved is itself the subject of criticisms due to the poor
argumentation on the existence of a crisis justifying the funding.”®

The organisational elements of the EUTFA can also be criticised. The EU Trust
Fund for Africa has two governing bodies: the Trust Fund Board, which sets the global

strategy of the fund, and the Operational Committee, which decides on the funding

67 Valletta Summit, Action plan, 11-12 November 2015, p. 1.

68 Annex IV to the Agreement establishing the European Union Emergency Trust Fund for stability
and addressing root causes of irregular migration and displaced persons in Africa and its internal
rules, p. 3.

% European Commission, Report to the European Parliament, the European Council and the
Council, Fourth progress report on the partnership framework with third countries under the
European Agenda on Migration, 13 June 2017, COM (2017)350, p. 16.

70 Commission, Decision C (2015) 7293, Article 1.

7! European Parliament 2018.

72 European Commission, ‘EUTF FOR AFRICA. The EU Emergency Trust Fund for stability and
addressing root causes of irregular migration and displaced persons in Africa’, factsheet, © European
Union, 2020.

73 The EU Trust funds are established for situations of emergency, post-emergency and for thematic
actions that are deemed necessary to react to a crisis through a constitutive agreement between the
European Commission and the donors according to Articles 187 and 259 of the Financial Regulation
966/2012. See Spijkerboer and Steyger 2019; Kervyn and Shilhav 2017.
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allocation to individual actions.”* Both bodies are chaired by the European Commis-
sion. They are composed of representatives of the European External Action Service
(EEAS), EU and non-EU donors (as full members), and, where concerned, repre-
sentatives of the African countries and their regional organisations (as observers).”
While the EU and the African States are on an equal footing in the Valletta Political
Declaration and Action Plan, the EU’s priorities dominate the EUTFA.”® The EU,
as the donor, has the power to decide when, how, to whom, and for what purpose
the funds will be allocated.”” On the contrary, as observers, the African States have
little decision-making power on the content of the actions funded under the EUTFA,
even though their implementation directly concerns their legal systems. Some of the
projects funded envisage the development and review of domestic law in African
countries or aim at building or reinforcing domestic law enforcement capacities,
hence their “normative content.” As such, external funding from development coop-
eration (the EUTFA) became an instrument through which the Union exercises its
legal influence on migration in third countries.

In 2017, the European Commission and the European External Action Service
already reported that:

[i]n the space of one year [2016-2017], several African partner countries have adopted or
reviewed migration management strategies and legislation, in cooperation with the EU.78

These legal changes in the domestic legal orders of the African States result
from the implementation of the projects funded under the EU Trust Fund for Africa.
Analysing some of these projects’ technical content offers the empirical basis to
reflect on the EU’s legal influence over the African States. Such projects produce
legal effects in third countries, including introducing changes in third countries’
legislation, collecting and exchanging personal data for migration control purposes,
and building law enforcement capacity through training and material contributions,
such as equipment and technology for border surveillance.

In the area of anti-smuggling and anti-trafficking law, the projects funded by
the Union aim to improve the capacity of the African countries’ authorities (often
the police and the judiciary) to take action against criminal networks linked to the
smuggling of migrants and trafficking in human beings or otherwise involved in
irregular migration. This is the case in Mauritania, where the EU supports the Mauri-
tanian authorities by establishing “a strong institutional system and good governance
based on the accountability of national authorities”.”® This is also the case in Mali,

74 Constitutive agreement establishing the European Union Emergency Trust Fund for stability and
addressing root causes of irregular migration and displaced persons in Africa, and its internal rules,
done at La Valletta, on 12 November 2015, Article 4.

73 Ibid., Article 5.
76 Spijkerboer 2022.
77 Clemens and Postel 2018.

78 European Commission, Report to the European Parliament, the European Council and the
Council, Fourth progress report on the partnership framework with third countries under the
European Agenda on Migration, 13 June 2017, COM (2017)350, p. 2.

79 EUTFA action project TO5-EUTE-SAH-MR-09, p. 12.
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where the EU’s objective is to increase “the volume of cases on criminal networks
involved in migrant smuggling and trafficking in human beings [...] investigated by
the police and improving the corresponding resolution rate.”®" And this is also the
case in Morocco.®! The EU’s legal influence in the African States is thus exercised
to contain irregular migrants directly on the African States’ territory before they
reach the EU borders. This is done by promoting the enforcement of national laws
in line with the UN Palermo Protocols against smuggling and trafficking in human
beings.®? This objective is acknowledged with these words in another regional project
concerning the smuggling of migrants and the trafficking in human beings within
and from the Horn of Africa:

[m]igration management has been strengthened by [...] supporting the domestication of
international conventions such as the Palermo Protocol into national law.%3

In the area of the law of the sea, the EU is notoriously closely involved in devel-
oping Search and Rescue (SAR) capacities in third countries, such as Morocco,
Tunisia and Libya.?* Thanks to the EU’s financial and technical support, these coun-
tries have scaled up their SAR capacities, sometimes by undertaking concrete legal
actions such as the official notification of a SAR region to the International Maritime
Organization and the set-up of a Maritime Rescue Coordination Centre. The EU
is responsible for augmenting those countries’ physical and technical infrastructure
used to perform SAR activities by delivering them vessels, technology, and technical
training. While the proclaimed objective of these projects is to save people from
dying at sea, the parallel objective is preventing people from reaching EU territory
irregularly. In Libya, an EUTFA project aims to support the “Libyan authorities to
enable them to better perform lifesaving Search and Rescue (SAR) operations at sea
and improve the control/management of their borders.”%3

Different projects funded by the EUTFA support the modernisation of domestic
civil registry systems, including the collection of biometric data in the Ivory Coast,
Senegal, and Guinea.®® The EU’s interest in such projects concerns potential migrants
irregularly staying in the EU, aiming to facilitate their eventual expulsion by
rendering the identification procedures smoother. Similarly, the EU Agency Frontex
runs projects to support the African States in collecting data and sharing informa-
tion in the field of migrant smuggling and other border security threats affecting
African countries and the EU.37 Frontex declares that this is done “through a series
of capacity-building activities which aim to develop national and regional strategies,

80 EUTFA action project TO5-EUTE- SAH-ML-13, p. 8.
81 EUTFA action project TO5-EUTE-NOA-MA-07.

82 Stoyanova 2020.

83 EUTFA action project T0O5-EUTF-HOA-REG-78, p. 4.
84 EUTFA action project T05-EUTF-NOA-REG-07.

85 Action project number TO5-EUTF-NOA-LY-07, p. 3.

86 ETUFA action projects TO5-EUTF-SAH-CI-02 (Ivory Coast) and T0O5-EUTE-SAH-SN-07
(Senegal) and TO5-EUTF-SAH-GN-05 (Guinea). See Privacy international 2021.

87 Africa-Frontex Intelligence Community (AFIC).
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set up integrated border management systems, strengthen police and criminal justice
responses, as well as to improve the collection, sharing and analysis of data rele-
vant to cross border crime.”®® Data from partner countries are collected “with the
aim of creating a picture of the situation at the EU’s external borders and the key
factors influencing and driving it”.%” Frontex’s capacity-building in third countries is
based on the EU’s risk analysis that Africa is one of the regions “where threats and
challenges for the EU external border originate”.”

These examples illustrate how and for what purposes capacity-building projects
funded under the EUTFA are implemented in third countries. This proactive action
of the EU is instrumental to the EU’s interest in preventing irregular migration. By
delving into the content of the EUTFA’s projects and looking beyond the “technical
cooperation” label, we learn that the projects have a clear normative objective insofar
as they produce legal effects in third countries. Third countries’ compliance with
international law (e.g compliance with anti-smuggling and anti-trafficking law, the
law of the sea, global security law, etc.) is promoted in the EU’s external action
as long as it serves the EU’s interest in migration control. Micinski and Bourbeau
argue that “capacity building” has been extensively used to influence the migration
policy of States in the Global South as a form of intervention-lite by the Global
North, impacting on third States’ sovereignty.”! They observe that “capacity building
attempts to depoliticise essentially political intervention” while “re-enforc[ing] the
long-standing power dynamics in which [migrant] destination countries dictate policy
preferences to [migrant] sending countries in ways that are hard to contest.”®> Thanks
to the allocation of external funding, third countries are persuaded by the EU to
align normatively with the EU’s objective of preventing irregular migration from the
African continent. Third countries’ authorities adhere to such objectives with support
provided by the EU in developing and implementing their legal frameworks in line
with the EU’s interests in migration control.

10.4 Conclusion

The EU’s legal influence on migration captures some of the effects produced by the
different instruments of EU external action. The EU’s legal influence is a complex
combination of soft law instruments, resource allocation, and conditionality mecha-
nisms. While informal agreements may differ from one another in terms of language,
level of formality, and binding force, they do not differ in terms of their transactional

88 Frontex, Strengthening of AFIC as an instrument to fight serious cross-border crimes affecting
Africa and the EU, 2017, p. 2.

8 Frontex’s website, under ‘Risk Analysis’ https://frontex.europa.eu/what-we-do/monitoring-and-
risk-analysis/risk-analysis/risk-analysis/.

90 bid.
91 Micinski and Bourbeau 2023.
92 Ibid., p. 8.
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aspect of offering third countries money—from EU external funding, and mainly
from development cooperation—in exchange for actions strengthening migration
control and migration prevention from the third country concerned.

The main theme underlying the Valletta Action Plan is that of “capacity-building”

99 <

of the African States’ local and national authorities to “manage migration,” “manage
borders,” “manage voluntary returns,” “fight against the smuggling of migrants and
trafficking in human beings,” “ensure security and fight terrorist threats,” “to counter
the production and use of forged and fraudulent documents,” and so on.”*> The term
“capacity” and its variations occur twenty-one times in the text of the Action Plan,
often associated with verbs such as “reinforce,” “strengthen,” “build,” “enhance”, or
“step-up.”

The EU’s political and financial efforts in EU-Africa migration cooperation are
effective in achieving legal objectives in third countries, namely preventing irregular
migration to the EU territory. External effects in the legal orders of the African
States result from the combined impact of non-legal instruments, such as political
agreements (i.e. the Valletta Political Declaration and the Valletta Action Plan) and the
external funding accompanying the Declaration (the EUFTA). In this case, the source
of the regulatory activity producing external effects is soft. As for the outcomes,
implementing the EUTFA’s projects brings about legal changes in the domestic legal
orders of the African States by supporting the adoption of new migration laws or
more vigorous enforcement of existing ones in line with the EU’s interests.

There is a need for legal scholars to engage with the EU’s capacity-building
in third countries because it is a key aspect of migration cooperation. Behind this
outwardly neutral activity lies an international normative agenda of migration control
and prevention. Often, the managerial style in which the information is provided
prevents readers from fully understanding projects’ implications, including legal
ones. This is often coupled with obstacles to accessing relevant information about
informal instruments and cooperation projects funded in third countries. Reading
between the lines of the projects’ description is often necessary to overcome the
uncertainty and elusiveness about the scope and impact of EU migration cooperation.

As shown by the examples drawn from cooperation projects, the normative align-
ment of third countries to EU interests does not relate directly to EU law, but indirectly
to international law. The EU explicitly advises and supports third countries to help
them align with international law—in fields as varied as international refugee law,
the law of the sea, and anti-smuggling and anti-trafficking law. Implicitly, and most
importantly, this alignment of third countries to international law promoted by the
EU is instrumental to the EU’s abandonment of its own international law obligations
towards migrants, including asylum seekers.

The use of soft law instruments and external funding for achieving migration
control objectives in third countries, prevailing over other EU external objectives,
raises a series of issues regarding the role of the European Union as an interna-
tional legal actor in migration. First, the increasing involvement of third countries in
preventing irregular migration to the EU has had the effect of absolving the EU and

99 <.

93 Valletta Summit, 11 and 12 November 2015, Action Plan.
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its Member States of their responsibility and legal obligations to protect migrants,
perpetuating externalisation dynamics. Moreover, because of their uncertain legal
nature and the disregard for formal procedures for their conclusion, soft law instru-
ments prevent democratic and judicial control over their content and implementation.
This contributes to an increasing gap between the EU constitutional framework—
which establishes rules, principles, values, and objectives to be respected in EU
external action—and cooperation in practice.

Soft law instruments are thus used by the EU not in opposition to international law,
but in correlation with it. Requiring African states to comply with certain aspects of
international migration law (securitising, criminalising) is a strategy implemented by
the EU to pursue its own regional objectives of control. In this regard, it is essential to
engage with EU capacity-building activity as it reveals the European Union’s effect on
the creation and sustainability of institutional capacities of third countries’ migration
authorities, and in designing their migration laws and enabling their enforcement.
Despite the EU wanting to portray itself as a proponent of multilateralism—which
requires cooperation in the pursuit of a common goal—the EU’s regional objective
of migration control prevails over truly global efforts in regulating migration, thus
contributing to inequalities.
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